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KASTIGAR AND STEWART 
v. 
UNITED STATES 
Cert to CA 9 




The Court granted cert to review the decision of CA 9 (Koelsch, 
Hufstedler, Trask) (pc) upholding the "use" inununity provisions of the 
Organized Grune Control Act of 1970 against the contention that 
"transactional" immunity is constitutionally required. 
Controlling Cases: Counselman v. Hitchcock, 142 U.S. 547 (1892); 
Brown v. Walker, 161 U.S. 591 (1896); Ullman v. United States, 350 U.S. 
422 (1956); Murphy v. Waterfront Cotmnission, 378 U.S. 52 (1964); 
Marchetti v. United States, 390 U.S. 39 (1968); Gardner v. Broderick, 





·whether the "use inununity" provisions of the Organized Crime 
Cotttrol Act of 1970, which provides that a person under a properly issued 
order of a USDC to testify may not refuse to comply with the order on 
the basis of the privilege against self-incrimination, but which further 
provides that "no testimony or other information compelled under the 
order (or any information directly or indirectly derived from such 
testimony or other information) may be used against the witness in any 
criminal case, except a prosecution for perjury, giving a false s tatement, 
or otherwise failing to comply with the order" are constitutional under the 
Fifth Amendm.ent to the Constitution. 
STATUTES AND REGULATIONS INVOLVED 
The Fifth Amendment provides in part: 
No person • • • shall be compelled in any criminal case 
to be a witness against himself, nor be deprived of life, 
liberty or property without due process of law ••• 14 
The inununity statute involved, which was enacted as part of the Organized 
Crime Control Act of 1970, and its enforcement provision provide 
(18 u. s. c. § § 6002, 6003): 
§ 6002. Immunity Generally. 
Whenever a witness refuses, on the basis of his 
privilege against self-incrhnination, to testify or 
provide other information in a proceeding before 
or ancillary to - -
--
- 3 -
( 1) a court or grand jury of the United States. 
(2) an agency of the United States. or 
(3) either House of Congress, a joint com-
mittee of the two Houses, or a committee 
or a sub-conunittee of either House. 
and the person presiding over the proceeding communicates 
to the witness an order issued under this part, the witness 
may not refuse to comply with the order on the basis of his 
privilege against self-incrimination; but no testitnony or 
other information compelled under the order { or any informa-
tion directly or indirectly derived from such testimony or 
other information) niay be used against the witness in any 
criminal case, except a prosecution for perjury, giving a 
false statement, or otherwise failing to comply with the 
order. [Emphasis added.] 
§ 6003. Court and grand jury proceedings 
(a) In the case of any individual who has been or may 
be called to testify or provide other information at any 
proceeding before or ancillary to a court of the United States 
or a grand jury of the United States, the United States district 
court for the judicial district in which the proceeding is or 
may be held shall h•ue, in accordance with subsection (b) 
of this section, upon the request of the United States attorney 
for such district,. an order requiring such individual to give 
testimony or provide other information which he refuses to 
give or provide on the basis of his privilege against self-
incrimination, such order to become effective as provided 
in section 6002 of this part. 
(b) A United States attorney may, with the approval 
of the Attorney General, the Deputy Attorney General, or 
any designated Assistant Attorney General, request an order 
under subsection (a) of this section when in his judgment - -
(1) the testimony or other infor-mation from. 
such individual may be necessary to the public interest; and 
( Z) such individual has refused or is likely to 
refuse to testify or· provide other .information on the basis 
of his privilege against self-incrinlination. 
FACTS 
Both petrs were sutnmoned to appear and testify before a federal 
grand jury in Los Angeles, California on February 4, 1971. Before being 
--. -
examined they appeared with counsel before tbe USDC CD Calif (Cary), 
where the United States Attorney, who wa• of the view that petr• were 
likely to refuae to testify before the grand jury oD the basis of their 5th 
amendment privllegea, applied for an order requiring them to teatlfy 
pursuant to 18 U.S. C. § 6003, aupra. Petra opposed the order on the 
grouad, among others, tbat the bmnunity would not be co-ezteneive with 
the privilege. The DC entered the reqaeeted order, and. directed petrs 
to "appear forthwith before the grand jury and testify and produce evidence 
-1th respect to all matters under Inquiry by the grand ,t.ry." App., pp. 
57, 61. 
Petr Kaatigar appeared before the grand jury aJld wa• asked the 
following question by the prosecutor: 
Mr. Kaatigar., as we told you before, the Grand Jury has 
received a great deal of information cODcernblg a altuatloa 
in which you ,bad orthodontic braces placed on your teeth 
Juat prior to reportin& for military induction and had them 
removed j••t after a word by a Dr. Bernard Bender with 
office• at 8328 De Soto la Canoaa Park. 
oald you tell ua, please, how that came about? 
A. (Kasti1ar): t•m sorry, I decliae to say anything about 
that OD the baais that my auwer may tend to incriminate 
me and on the advice of counaeL 
Kaatigar then made it clear that he intended to take the 5th with respect 
to all questions concerning that subject. Stewart also refued to answer 






Thereafter both petrs appeared before the DC and were held te be 
in conteinpt after again refusing to answer the questions as directed by 
the judge. They were committed to the custody of the Attorney General 
until they should answer or until the term of the Grand Jury expired. 
The order was stayed pending appeal to CA 9, which affirmed on March 10, 
1971, but stayed execution or the judgment pending disposition of the petn 
for cert by this Court~ 
DECISION BELOW 
There was no written decision of the DC (Cary). CA 9 (Koelsch. 
Hufstedler, Trask) affirmed the judgment of contempt per curiam. They 
reasoned that the grant of "usen bnmunity. as opposed to "transactional" 
immunity was constitutional under this Court's decision in M'11'phy v. 
Wat.erfront Commission of New York Harbor, 378 U.S. 52 (1964), 
notwithstanding the earlier decision in Counselman v. Hitchcock, 142 U.S. 
547 (1892), which indicated that transactional imm.unity might be required. 
ARGUMENTS 
PETITIONERS' ARGUMENTS: 
Petitioners first argue that this Court's decisions upholding 
transactional inununity are incorrect and should be reconsidered. They 
contend that any kind of statutory immunity "is utterly incmnpatible with 




as construed and applied by this Court." Petra say that the principles 
and objectives of barring coerced confessions are also met by preventing 
cOJnpulsory testimony - - the preservation of individual dignity and 
judicial integrity. 
Petre also contend that transactional immunity is inadequate 
because it does not provide protection co-extensive with the fifth 
am.enchnent privilege. The privilege historically has embraced a privilege 
against self-infamy, as well as self-incrimination, and this Court's 
decision to the contrary in Brown v. Walker,, 161 U.S. 591, should be 
reconsidered. 
Petra further contend that imnmnity should be considered to be 
similar to a pardon, and that inasmuch as a pardon can be re used by 
an individual, the Court should hold that immunity can only be conferred 
on a witness with his consent. 
More pertinently, petrs argue that this Court ma.de it clear in 
Counaehnan v. Hitchcock, 142 U.S. 547 (1892), that use immunity was 
inadequate to displace the privilege, and that the principle of abselute 
imlnunity against future prosecution for all offenses to which the 
compelled testimony relates has prevailed ever since as the standard 
for all Federal immunity statutes. The decision in Murphy v. Waterfront 
Commis•ion, 378 U.S. 52 (1964), which concluded that one jurisdiction 
(state) could compel testimony if that testimony or its fruits could not be 
--
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used in another (federal) must be taken "in context. 11 Apparently they 
mean that the standards which will be applied in the context of accommo-
dating the interests of state and federal governments mu•t be different 
than the standards within a particular juri•diction. 
Petra contend that the use immunity concept endow• the govermnent 
with overly broad interrogation power, because it allows the government 
to have its cake and eat it too. That is, the government can not only 
compel testimony, but can also prosecute the person who ha• received 
immunity. Particularly in the context of the grand jury investigation, 
the freedom. thus bestowed on the prosecutor to "roam at will acroas the 
gamut of the witness's defenses, opinions and any other subject that suits 
him" is completely incompatible with the 5th Amendment because it 
"invites revival of the inquisitorial system which gave rise to the 
Privilege and whose tnischief it was designed to prevent. 11 Petra also 
contend that use immunity provides the government with a discovery 
device for learning of the witness' defen•es, exploring their weakn sses, 
and identifying defense witnesses. 
Petra further object to this particular use immunity statute because 
it totally withdraws from the courts any power to control or interfere with 
the exercise of the power to grant use inununity. The USOC concerned is 
required by section 6003 to issue the order compelling testimony upon the 




the privilege, the AG has approved the im.munity, and the US Atty, in his 
judgment, believes that the testimony "may be necessary to the public 
interest. " The prosecutor is not compelled to disclose a reasonable 
basis for his belief nor the subject natter of the investigation. Thus, 
the statute leaves the witness 11unprotected from. abusive, irrelevant and 
wiconstitutional interrogation. " And, with relevancy eliminated as a 
ground for limiting inquiry~ the statute transgresses on the judicial 
function. 
Petrs further contend that even though the government m.ay have 
the burden of showing that evidence against an immunized •.vi.tness was 
independently aequired, thl protection is largely illusory. because it is 
very easy to "m sk" evidence so that it appears to have been independently 
developed. Petra further rgue that the prosecutor, once having heard 
the testimony of the witness, m.ay take advantage of it in the subsequent 
prosecution in ways which even he will not realize. Petrs also note that 
difficult questions of fact will determine the question whether the govern-
ment's evidence was derived from independent sources, and that the 
burden thus placed on the accused to disprove the government's contention 
will be much more difficult than the questions presented by transactional 
immunity. Transactional immunity grants equivalent protection to that 
provided by the 5th Amendment barring prosecution based on tainted 
evidence and providing an avenue of appeal for the enforcement of this 
--
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protection, but the possibility of absolute protection under use immunity 
is "too remote." "Decisions which turn on fact question• are too 
susceptible of h\Dllan error to allow the constitutional protection hinging 
on it to be characterized as absolute. " 
ARGUMENT OF RESPONDENT, THE UNITED STATES: 
At the outset the SG tries to place this case in perspective by 
arguing that two basic principles are involved in resolving the issue. On 
the one hand, "at the core of our judicial system is the settled notion that 
•the public has the right to every tnan's evidence."' On the other, is the 
5th amendment privilege. 
The SG then argues that the "uaeu and "derivative use" ilntnunity 
afforded by the federal statute ia fully coextensive with the protection 
--------------- ----- ------- -------
afforded by the privilege. History reveals that the privilege was aimed 
at the evils of the Inquisition and the Star Chamber. It was designed 
----- -
to prohibit the govermnent from. using a man'• com.pelled testimony to 
plDlish him. It was not, however, designed to allow a witness to use the 
privilege to shield others or to relieve himself from. the central duty to 
give evidence. The central principle of the Court's 5th amendment cases 
is that a citizen called on to give testimony or information to the govern-
ment need not incriminate himself. The privilege requires the government 
to "shoulder the entire load," i.e., to adduce the evidence against the 




The basic purpose of the privilege is not furthered by prohibiting 
----society from requiring a person to testify even though nothing he says 
or derived from what he says can be used against hiin. A witness is 
--
given iminunity coextensive with the privilege when he is placed in the 
same position with respect to a criminal prosecution after his testbnony 
as he was before. "Use 11 itn:munity does just this. 
No contrary rule is required by the decisions of this Court. The 
----
-
statement appearing to require trans 1ctional inununity in Counselman v. 
Hitchcock is, on close analysis, only a dictum. The vice of the statute 
involved there was that, while preventing direct use of the compelled 
testimony, it did not prevent use of the "fruits" of that testimony. 
Therefore, the language of the Court to the effect that: 
• • • a statutory enactment. to be valid. must afford 
absolute immunity against future prosecution for the 
offense to which the question relates" 
was clearly unnecessary to the Court's decision. 
It was this dictum. which lead the Congress to enact subsequent 
"transactional" ilnm.unity statutes. In subsequent decisions of the Court 
upholding the transactional immunity as constitutionally sufficient. the 
Court was not presented with the issue whether a use-restriction statute 
which secured the witness against a criminal prosecution aided directly 
or indirectly by his disclosures could supplant the privilege. 
-? 
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It was not until Murphy v. Waterfront Commission, 378 U.S. 52 
(1964), that the Court considered imm.unity from use and derivative use. 
There the Court held that a state witness could be compelled by the state 
to testify if "the compelled testimony and its fruits cannot be used in any 
manner by federal officials in connection with a criminal prosecution 
against him. n The Court recognized that this exclusionary rule would 
leave the witness in the sa.tne position as if he had claim.ed his privilege. 
It follows from Murphy and Malloy v. Hogan, decided the same day, 
which applied the 5th Amendment to the states with the same force as 
against the federal govermnent, that use imrnunity must also be sufficient 
in respect to prosecution by the sovereignty granting immunity be it state 
or federal. If transactional immunity were required and the version of the 
5th Amendment applicable to the states were not "watered down" then 
states could not grant immunity at all, since they lack the power to give 
absolute immunity from federal prosecution, and Murphy would have been 
decided differently. 
Since Murphy, the Court has not decided the issue, but statements 
of the Court have intimated the constitutionality of use-restriction. In 
Gasdner v. Broderick, 392 U. S, 273, 276, the Court cited Counselman and 
Murphy for the proposition that: 
Anawers may be cotnpelled regardless of the privilege if 
there is imrnunity from federal and state use of the compelled 
testimony or its fruits in connection with a criminal 




In United States v. Freed, 401 U.S. 601 (1971), the Court sustained a 
federal registration provision on the basis of a use-restriction scheme, 
as it had intimated it would in the previous Marchetti and Grosso decisions, 
where it stated that the u•e immunity concept was "in principle an 
attractive and apparently practical resolution of the problem. " 
Moreover. argue a the SG, it ia of major significance that the 
Congress, in 1970, believed that the tranaactional immunity standard 
---was no longer required when it enacted the current p oviaiona. The 
legislative history shows that the Congress was fully aware of the 
pronouncements of the Court and made a deliberate choice that "use" 
immunity was sufficient under the Constitution. 
T he uae immunity provision reflects neither a congressional 
dissatisfaction with the privilege nor a denigration of Fifth 
Amendment rights. Rather it refl~ t• a congre~ al 
judgment that complete transactional immunity: exceeds 
the r;q~menta of the Fifth Amendment •••• Congress 
-recognized that by preventing "immunity baths" society 
c mid avoid an intolerable result that could be brought about 
under a transactional statute by interagency mistakes or 
corruption. 
Finally, the SG argues that judicial administration of section 6002 can 
-
fairly safeguard the privilege against self-incrimination. In the great 
-
majority of cases in which testimony is compelled under section 6002, 
there will be no subsequent prosecution. Where there is, the factual 




The legislative history reveals that it was conternplated that it 
would be a most unusual case for the governm.ent to prosecute a person who 
had been granted immunity under the statute, and this policy is reflected in 
the guidelines prornulgated by the Departinent of Justice, which require 
personal approval of the AG for such a proaecution. There are circUDl-
atances in which prosecution may be appropriate, however,, Where the 
govermnent has overwhehning evidence of the "link" in the chain of 
evidence needed to prosecute before the witness testifies under a grant of 
immunity, proaecution Dl&Y be proper eve• though the witness testifies 
concerning the ,.link" if the government later learns frcmi independent 
evidence that the witness committed a crime, especially one more serious 
than the one concerning which he teatified. Similarly, "use" immunity 
is appropriate because the government may need the testitnony of a 
particular witness only in a limited area, yet once he is called by the 
government, cross-examination by defense counael may bring out areas 
not covered by the prosecution. If transactional immunity is required, 
the witnesa may be given immunity on the baais of cross-examination as 
to matters not anticipated by the prosecution or as to matters with 
respect to which the prosecution possesses overwhehning evidence. 
Uncertainties of fact-finding are no basis for rejecting use 
inununity. The government will have the burden of proof on "taint" and 




is "first divulged0 by the witness, it will be difficult as a practical matter 
for the government to show an independent source. Moreover, the 
posaibility of error in the fact-finding process has never been accepted 
by the Court as a sufficient basis to require total immunity from 
prosecution. Violations of the 4th Amendrnent have been rectified by a 
rule resting on a fact-finding process. In coerced confeasion and other 
cases of 5th Amendment violation, the Court has not precluded prosecution 
altogether. It would be anomolous to give a more stringent rem.edy in 
the case where the witneas ia represented by counsel and the imm.unized 
te•timony has been recorded in a court, administrative, or legislative 
proceeding. Finally, even transactional immunity requires resolution 
of difficult queations of "taint" where the prosecution arises out of 
matters not testified to but with respect to which compelled testimony 
may have provided leads. 
Finally, the SG argues that it is a'ettled that the 5th Amendment 
does not prohibit the adoption of any immunity statute. 
ARGUMENT OF CENTER FOR CONSTITUTIONAL RIGHTS AS AMICUS 
CURIAE ON BEHALF OF PETITIONERS: 
The Center also relies on Counselman, and argues that its language 
concerning the necessity for tran•actional inununity was not a dictU111. 
Indeed, the Congress understood that transactional inununity was required 




1893 in response to Counselman. In the years since Counselman, there 
is not a single decision of the court which casts doubt on the constitutional 
validity of the principle that "as between the federal sovereign and the 
federal witness, immunity from prosecution is constitutionally required 
before the witness may be forced to testify over hh claim of Fifth 
Amendment privilege. " Murphy ia not contrary, because it was 
addressing itself to the problems of federalism that arise in a daal 
sovereignty situation, and the rule it adopted was to "accommodate the 
interests of the State and Federal Governm.ents in investigating and 
prosecuting crime." In the present case, only one sovereign is involved, 
and therefore the federal-state pro~lems which arose in Murphy are 
absent. That Murphy was not meant to modify the requirement of 
Counselman for transactional immunity where only the federal juris-
diction is involved is demonstrated by the subsequent opinion of the Court 
in Albertson v. Subversive Activities Control Board, 382 U.S. 70 (1965), 
which reaffirmed the transactional immunity rule. 
The need for transactional immunity is also supported by the values 
which the 5th Amendment is designed to protect, as noted by Mr. Justice 
Brennan in bis dissent to the dismissal of certiorari in Piccirillo v. 
New York, 400 U.S. 548, 552 (1971). It drastically lessens the require-
ment that the govermnent, in its contest with the individual "shoulder the 




the U.S. Atty is the man who <::onducts the questioning before the grand 
jury, and thus the prosecutor is informed of the facts of the matter which 
can a.nd should be proved at trial. Plainly use imm.unity does not, as 
constitutional innnunity must, leave the govermnent and the witness in the 
same position after the questioning ae they were before. After questioning 
the government attorney knows whether a case can subsequently be made 
oat against the witness, and the facts for which an independent source 
must be constructed. The very decision to prosecute and seek out an 
independent source may well spring frotn the testirnony cotnpelled under 
a grant of use immunity. Thuti, the individual is in fact much worse off 
than if he had not testified -- that il!I the fundainental constitutional flaw in 
the statute. 
Additionally, the Center contends that the statute undercuts the 
interest in a 11fair state-individual balance," and in leaving the individual 
alone until good cause is shown for disturbing him. By allowing 
prosecution notwithstanding the grant of im:munity. the statute removes 
any deterrent to fishing expeditions, which have recently become common-
place. In the past several months, the Center has witnessed the 
perversion of grand juries into an investigative arm of the Executive 
Branch, contrary to the historical and constitutional function of the grand 
jury as a body which would stand between the citizen and his government to 
protect the citizen against the exces es of the govermnent. This "distortioi 




The 5th Amenchnent also protects the "inviolability •Of the human 
personality and ••• the right of each individual to a private enclave 
where he may lead a private life •••• " The need to protect this value 
is particularly apparent today, when grand juries are being used to 
conduct fishing expeditions concerning the conduct of persons who dissent 
or are thought to dissent froni the political judgments of our government 
and who express criticism of those judgments. "The inquiries are 
primarily 'fishing expeditions' into political activity by the witness which 
have the side effect, either intended or unintended, of inhibiting future 
political activity." 
ARGUMENT OF NATIONAL LAWYERS GUILD AS AMICUS CURIAE ON 
BEHALF OF PETITIONERS: 
The Lawyers Guild objects to the use immunity provisions on 
separation of powers grounds. The statute confers unprecedently power 
on the AG to deprive persons of their right to remain silent, and 
"contemplate no judicially administrable standards for exercise of this 
pernicious authority. " Two aspects of the statute promise a enewal 
of the abuses of the McCarthy era. First, the new immunity statute may 
be employed to grant immunity for investigations of unlimited subject 
matter, provided only that the U.S. Atty certify that the investigation 
is in the public interest. Previous immunity statutes were restricted 
to offenses connected with economic regulations, with certain limited 
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exceptions. Thus, for the first time, the country has an immunity 
statute which may be applied broadly to "deviatioas from prevalent 
beliefs, thoughts, opinions, associations, and utterances -- the fields 
protected by the Fifth Amendment. " The Guild also objects to the 
"prospective" inununity aspect of the statute which allows a grant in 
advance of a claim of the privilege. It believe■ that this aspect will 
contribute to the chilling effect that statute will have on the exercise of 
personal rights by persons whose political views are deemed dangerous 
to the government. 
The Guild contends that the use immunity provisions are contrary 
to recent decisions of this Court expanding the protections of the 5th 
Amendment. The concept that "use" immunity is sufficient arises from 
decisions of this Court forbidding use of evidence obtained directly or 
indirectly by illegal government coercion. But this is to confuse the 
constitutional remedy with the constitutional principle. It is not correct 
to say that the settled constitutional principle that statutory immunity 
must be coextensive with the privilege means no more than that formal 
immunity must be coextensive with the judicial retnedy for a violation 
of the privilege. The remedy and the privilege are not coextensive. 
The Guild thus, som.ewhat unsuccessfully from m.y point of view., attempts 
to argue that the Court's decisions dealing with coerced confessions, 
civil penalties for failure to testify, and statutory registration provisions 
-• 
- 19 -
{see discussion) stand only for the proposition that the 5th Amendnlent 
forbids teetim.onial compulsion in any c ase; it argues tha.t any atte:rnpt 
to read these cases as narrowing the 5th to state that the 5th Amendm.ent 
contains only a use restriction i to confuse judicial remedies with the 
substantive right. 
Finally, as is foreshadowed by the previous argum.ent, the Guild 
argues that no type of inununity is constitutionally permissible. It is 
clear., for example, that the Congress could not authorize unrestricted 
searches and seizures inerely by prohibiting use of the evidence obtained; 
the same principle applies to the 5th Amendment. Immunity statutes 
permit prosecutors to probe into nthe innermost secrets of the witness, 
into his political opinions, his associations and indiscretions. They 
foster theft of his conscience itself by forcing him to inform on others." 
Thus, no iJ::nmunity statute is_ coextensive with the right to remain silent. 
In fact, these statutes are not immunity statutes at all; they are 
"cotnpulsory testitnony" statutes, for they provide a witness to no more 
than he is entitled to in any event by judicial decision -- proscription 
against use of compelled testimony. "The inevitable conclusion. is 
that what the constitution says a policeman may not do by torture, 
unconscionable threats, or e ven inadvertence, Congress has said a 





There ia no getting around the fact that in Counselman v. Hitchcock, 
142 U.S. 547 (1892), the Court said clearly and espressly that absolute 
immunity is required by the Constitution. However, as the SG points out, 
the Court also noted that the immunity statute there was deficient under 
the 5th Amendnlent because, while preventing use of the compelled 
testimony itself in a subsequent crinlinal prosecution, it did not prevent 
use of the "fruits" of that testimony. Accordingly, the language concer~J 
absolute immunity was unnecessary to the decision, and the language has . ~ 
been characterized as dictum, a reasonable conclusion (see Mr. Justice 
White's concurring opinion in Murphy v. Waterfront Commission, 378 
U.S. 106 (1964). Accordingly, in my view, even if precedent were a 
controlling factor, Counsebnan does not mandate the result that absolute 
immunity is required by the Constitution. 
As to the subsequent decisions of the Court upholding the 
constitutional sufficiency of absolute immunity, they were all dealing with 
a given, na.mely congressional statutes, passed in response to what was 
thought to be the requirement of Counselman, conferring such absolute 
immunity. Such decisions established only that absolute inununity is 
constitutionally sufficient, not that it is constitutionally necessary. ~. 






To the contrary, there have been several decisions of this Court 
which strongly indicate that full transactional immunity is ~ required, 
so long as the immunity conferred extends to the u■e of the fruit■ of the 
conipelled testiinony as well as the u■e of the com.pelled testitnony itself. 
In Murphy v. Waterfront Comnussion, 378 U.S. 52 (1964), the Court 
reconsidered earlier doctrine and held that the immunity conferred lty 
a ~ muat, in order to satisfy the 5th Amendment, protect against federa 
incrimination. The state statute involved there conferred full transactional 
immunity within the state, but, of course, it was impossible for the state 
to immunize the witness against federal prosecution. Nevertheless, the 
Court sustained the immunity statute by adopting a rule forbidding the ~ 
of the compelled testimony or its fruits in a federal prosecution. In so 
doing, the Court stated (per Mr. Justice Goldberg): 
- -
We hold that the constitutional privilege against self-
incrbnination protects a state witneas againat incrimination 
under federal as well as state law and a federal witness 
against incrimination under state as well a.s federal law. 
We m.uat now decide what effect this holding has on 
existing state imm.u.n.ity legislation •••• 
* * * • * 
we hold the constitutional rule to be that a state 
witness may not be com.pelled to give testimony which 
may be incriminating under federal law unless the 
compelled testimony and its fruit■ cannot be used in 
any manner by federal officials in connection with a 
criminal prosecution against him. We conclude, moreover, 
that in order to implement this constitutional rule and 
acccmunodate the interest■ of the State and Federal 
-• 
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Govermnents • • • the Federal Govermnent m.ust be prohibited 
from making any •uch use of conipelled testiJnony and its fruits. 
This exclusionary rule, while permitting the State• to secure 
information necessary for effective law enforcement, leaves 
the witne•s and the Federal Government in •ubstantially the 
same position as if the witne•s had claimed his privilege 
in the absence of a state grant of imm.unity. 378 U.S., at 
78-79. 
More recently, in Gardner v. Broderick, 392 U.S. 273 (1968), the Court, 
per Mr. Justice Fortas, •truck down a New York procedure under which 
a policeman sUJ'llDloned before a grand jury investigating police corruption 
was compelled to waive hia right against •elf-incrimination upon penalty 
of discharge if he refused to do so. In so doing, the Court stated: 
. . • Anawera may be compelled regardless of the privilege 
if there is inununity from federal and state use of the 
compelled testbnony or it. fruits in connection with a 
criminal prosecution again•t the person testifying. 
* * * * * 
••• If appellant, a policeman had refused to answer 
questions specifically, directly, and narrowly relating 
to the performance of his official duties, without being 
required to waive his immunity with respect to the use 
of his answers or the fruit. thereof in a crinrlnal 
prosecution of himself, • • • • the privilege against 
self-incrimination would not have been a bar to his 
dismissal. 392 U.S., at Z76, 278. 
Similarly, this Court's decisions invalidating wagering occupational tax 
and registration provisions and firearms registration provisions, 
Marchetti v. United States, 390 U.S. 39 (1968); Grosso v. United States, 
390 U.S. 62 (1968); Haynes v. United States, 390 U.S. 85 (1968), while 




an attractive and apparently practical resolution of the difficult problem 
before u s . 11 390 U. S,, at 58. See also United States v. Freed. 401 U.S. 
601 (1971), sustaining a. revieed gun registration law in part on the basis 
of use-restriction provisions (but purporting to reserve the question of 
the validity of "use" immunity). Subsequently. the "absolute" immunity 
language was repeated in Albertson v. SACB, 382 U.S. 70 (1954), but the 
statute there suffered froni the sallle deficiency as the one in Counselman, 
because it did not prevent use of "fruits" of the compelled disclosure. 
Accordingly, it is clear that the question is still open. 
On one level of analysi the question presented would seem. to be 
whether t he cases cited which indicate tha.t "use" immunity is sufficient 
can be limited to their facts. For example. is Murphy limited to the 
federal state context, absolute inununity being required within a single 
jurisdicti on, but not in the Murphy situation because of considerations of 
"federali sm.." This a rgument is strenuously adva nced, but it is difficult 
to see how a change in jurisdictions would eliminate an invasion of the 
policies underlying the privilege if they would be violated by nuae" imm.unit1 
within a single jurisdiction. One possible rationale would be that the values 
underlying the privilege must be balanced against the needs of law enforce-
ment in deterntlning the reach of the privilege in any given instance. In 
the Murphy context, so the argmnent would run. it was essential that "use" 
inununity be allowed with respect to federal prosecutions, because 
-• 
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otherwise all state im.munity statutes would have been struck down, with 
drastic consequence• to state law enforcement. On the other hand. no 
such incapacitating result follows within a •ingle juriadiction by requiring 
full ''transactional" inununity. 
Apart frorn the di■cornforting feeling this argument leaves 
concerning the malleability of the privilege, the difficulty• at least frODl 
the standpoint of precedent. is Gardner, supra. On the other hand, one 
might try to distinguish Gardner on the ground that there was a legitimate 
non-criminal object of the questioning there -- namely, to root corruption 
\ 
. \ 
out of the police deparhnent. However, in terms of the language and \ 
policies of the privilege, assuming that the cmnpelled evidence and its 
"fruits" cannot be "used" in any way against the person testifying, there 1 
\ 
seems little in reason to distinguish between a criminal grand jury 
investigation investigating the cri'Dlinality of others than the witne•s and ah 
t 
\ 
investigation with a non-critninal purpose. 
A •e"Cond difficulty with this explanation of Murphy is that it is 
difficult to see what values protected by the 5th Amendment are not 
sufficiently protected by a "use" im.munity standard, at least wlmre the 
scope of the exclusionary rule is broadly enough defined. If this 
supposition is correct, then there is no impairment of the 5th Amendment 
to "weigh" against the needs of law enforcement. A third difficulty with 
this argument is Malloy v. Hogan, which extended the Fifth Amendment 
- - ZS -
-
to the states in full force. The SG's contention that the position that a 
single jurisdiction :ust grant absolute immunity with respect to its own 
prosecutions but need only grant "use" inununity with respect to 
prosecutions by another jurisdiction implies that only a "watered-down" 
version of the 5th Amendment applies to the states seems valid to me. 
As with most difficult questions, it would appear that the answer 
I 
is moat easily arrived at by exanuning t.tie language of the constitutional 
..,.,.-. 
provision and the policies underlying it. Both, to my mind, point in the 
-- - -
same direction. The language of the 5th Amendment is that "no person 
• • • shall be compelled in any criminal case to be a witness against 
himself •. ' It seems reasonably clear that nuse" immunity, by excluding 
the compelled testimony and its f ruita from a subsequent prosecution of 
the witness satisfies this requirement. Mr. Justice Brennan argues to 
the contrary in his dissent from the dismissal of cert in Piccirillo v. 
New York, 400 U.S. 548, SSZ (1971), stating that he thinks the language 
applies unless there is no possibility of a criminal charge: 
If the individual ia only promised that the government will 
not actually use his conipelled testimony or its fruits to 
convict him, he is still being compelled to testify against 
hinlself "in [a] criminal case," in clear contradiction of 
the constitutional comm.and. He is still being forced by 
the tate to admit criminal cond\lCt for which he may be 
punished, albeit not on the basis of his compelled testimony. 
400 U.S., at 565. 
All I can sayl is that this appears to be a non-sequitur to ine. Certainly 
there is no self incrimination involved, although there may be self 
- - 26 -
accusation or degradation. But the Court squarely held that self 
degradation was not the subject of the privilege in the Ullman decision, 
supra. as it had to sustain the concept of transactional immunity. 
As to the policies underlying the privilege, theae have been 
articulated in various ways, and, aa the Court recognized in Scbmerber v. 
California, 384 U.S. 757, 76Z (1966), the scope of the privilege does not 
coincide with the COD'lJ)lex of value it helps to protect. In his concurring 
opinion in California v. Byers, 402 U.S. 424~ 434 (1971), Mr. Ju•tice 
Harlan relied in part on the suggestion of a commentator that this Court's 
decisions establish two basic t~~es: ( 1) the privilege is designed to 
secure ainong govermnental officials the sort of respect for the integrity 
and worth of the individual citizen thought to flow from. the commitment 
to an "accusatorial" as opp01!1ed to an "inquisitorial" criminal process; 
(2) that the privilege is part of the concern for individual privacy "that 
bas always been a fundamental tent,t of the American value structure." 
Although (1) may be a legitimate characterization, it seems to me that 
even Justice Harlan would take the position that "use plus fruits" 
immunity iff sufficient to maintain the values of the accusatorial system.. 
at least aP lo!lg as it can be said to be practically tna.nageable 
and the scope of the use exclusion is appropriately broad. These, it 
seems to m.e, are the core and difficult questions presented by this case. 
As to the privacy rubric. it carries with it its own difficulties; I do not 
find it particularly helpful in deciding this case. 
--
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I cmne then to what it seems to me are the central is sues in this 
case: (1) assuming "use" inun11Dity is sufficient. what is the scope of 
the constitutionally required exclusionary rule; (2) are the practical 
problems of enforcing that rule so difficult as to render the constitutional 
protection "sbnply a cloud of words behind which the substance of the 
privilege is lost." Mansfield, 1he Albertson Case: Conflict Between the 
Privilege Against Self-incrimination and the Govermnent' s Need for 
Information, 1966 Sup. Ct. Rev. 103, 165. As to the standard of 
exclusion. it appears to me that something m.ore than the standard 
exclusionary rule utilized in cases of 4th. 5th and 6th Amendment 
violations may be required -- these are remedial rules designed to deter 
unlawful police practices. and have been adopted with the "given" that 
a constitutional violation has already occurred. On the other hand. the 
exclusionary rule that is involved in this case is one that is designed to 
supplant the 5th Amendm.ent privilege and avoid any constitutional 
violation at all. Perhaps another way of saying this is to say that the 
rule will be sufficient only if the witness is placed in no worse a position 
than he would have been had he claimed the privilege. The United States 
seems to concede that this is an appropriate standard by which to judge 
the statute. 
It seems at the outset clear to me that the exclusionary rule 
adopted should not have any of the "attenuation" features which 
--
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characterize the ordinary exclusionary rules. The question with respect 
to any actual evidence sought to be introduced in the criminal trial should 
be simply whether it was or was not in fact derived froin the compelled 
testbnony. I recognize, of course, that in particular cases, this factual 
diffic1llty will be difficult, but the govermnent will ha.ve the burden in any 
event. 
More difficult problems re presented by the possibilities for uae of 
the com:pell~d testimony in less obvious ways. For example, what if the 
conipelling grand jury indicts the defendant on the basis of hie compelled 
testimony, even though the actual evidence at the c:riminal trial is of 
wholly independent origin? It can be argued that since a person cannot 
be convicted of certain crhnes without being indicted, his com.pelled 
testimony has in a. very real sense incriminated him. On the other hand, 
the formal counter-argument is that an indictment is nothing more than a 
charge, and a person ia incriminated or not incrhninated solely on the 
basis of evidence produced in the trial. Certainly if all the government's 
-
evidence at trial is in fact of independent origin, it seems difficult to 
argue that the return of the indictm.ent was a substantial "incril:ninating" 
factor. Cf. United States v. J!!!!!, 384 U.S. 251 (1966) (presentation of 





Petitioners in this case also suggest that the prosecutor before 
the grand jury will be the same man who prosecutes the witness cODlpelled 
to testify, and that he will be able to take advantages of the compelled 
testimony in ways in which even he will not realize. For example, the 
prosecutor is informed of the facts which can be proved at trial, and thus 
knows whether a case can be made out. He is also informed of the facts 
for which an independent source must be found. In fact, so the argmnent 
goes, the very decision to prosecute and seek out an independent source 
may be based on the compelled testimony. Simila rly, suppose that the 
compelled testimony has no causal relationship to the evidence at trial 
except that it provided the reason for commencing the investigation? 
Insofar as the decision to commence a.a investigation is concemed, 
it would appear that it could equally well be based on a claim of the 
privilege. Accordingly, the witness will not be, in my view, significantly 
worse off than he would have been otherwise. I do, however, have 
difficulty with the concept that the government attorney before the grand 
jury may be the one to subsequently prosecute the witness or may be 
involved in the investigation of the case. Although I have not fully 
resolved the question, it appears to me that it will be necessary to 
prevent such uses of the compelled testimony, and to require that those 
having knowledge of the grand jury testimony and the testimony itself 
be totally separated from the personnel engaged in investigating and 




Assuming a proper excl'Uflionary rule can be devised . are the 
uncertainties of fact-finding such that the Constitution will not permit "use" 
innnunity notwithstanding the fact that the govermnent m.ust carry the 
burden of showing la.ck of uta.int. n Mr. Justice Brennan apparently 
thought. so in his Piccirillo dissent, supra: 
Finally, the uncertainties of the factfinding process 
argue strongly against "use" immumty • • • In dealing 
with a single jurisdiction, we ought to recognize the 
enormous difficulty in attempting to ascertain whether 
a subsequent prosecution of an individual, who has 
previou.aly been compelled to incriminate himself in 
regard to the offense in question, derives from the 
compelled testimony or from an "independent" source. 
For one thing, all the relevant evidence will obvious ly 
be in the hands of the government - - the government whose 
investigation included compelling the individual involved 
to incriminate himself. Moreover. this argument does not 
depend upon assum.ptions of misconduct or collusion 
among government officers. It aasUD1es only the nornial 
margin of hwnan fallibility. Men working in the s a:me 
office or department exchange information without 
recordi!lg carefully how they obtained certain information 
• • • Moreover. the poseibility of subtle inferences drawn 
from action or non-action on the part of fellow law enforce-
ment personnel would be difficult if not impossible to prove 
o disprove. Thie danger, substantial when a single 
jurisdiction both compels incriminating testilnony and 
brings a later prosecution, m.ay fade when the jurisdiction 
differs from. the jurisdiction that compelled the testim.ony •••• 
400 U.S., at 567-568. 
However, I must agree with the SG that the possibility of error in the 
fact-finding process has never been accepted by the Co rt as a sufficient 
basis to require total im.m.unity from prosecution. Exclusionary rules 







difficult problems of fact finding often are presented by the transactional 
immunity standard. 
Other argunients advanced by petr• in this case and by appellants 
in the Zicarelli case. which presents the same issue, do not see1n to me 
to carry much weight. It is true that "use" immunity may encourage 
wide-ranging grand jury investigations. However. so long as the 
policies of the 5th Amendment are not otherwise offended. this fact 
does not seem te me to dictate a contrary result. The objections really 
are to the duty to give evidence to the govermnent. not to the fact that 
the evidence given may incriminate the testifying witness. As the SG 
points out. we have not yet coni.e to the point where a right of non-
cooperation is recognized. even though some may think it desirable. 
I can see no substance to the objection that the courts have no discretion 
in granting the order. In Ulbnan. the objection was that the courts had 
discretion and thus were exercising a non-judicial function. Justice 
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T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n w i l l i n g  
w i t n e s s ,  o v e r  a  ~~ o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  o n  
t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  
i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m m u n i t y  
f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  e p p e a r  b e f o r e  a  
U n i t e d  S t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f .  C a l i f  o r -
n i a  o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t .  b e l l i r v e d  t h a t  
t h e i r  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  : t k R  F i : 1 1 : h  A m e n d m e n t  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  a n d  
r e f u s e  t o  t e s t i f y .  P r i o r  t o  p e t i t i o n e r s ' .  s c h e d u l e q  
a p p e a r a n c e s ,  t h e  G o v e r n m e n t  a p p l i e d  t o  t h e  d i s t r i c t  
c o u r t  f o r  a n  o r d e r  d i r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  
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j u r y  u n d e r  a  g r a n t  o f  i m m u n i t y  c o n f e r r e d  p u r s u a n t  t o  
1 8  U . S .  C .  §  6 0 0 2 - 0 3  ( 1 9 7 0 ) .  P e t i t i o n e r s  o p p o s e d  
i s s u a n c e  o f  t h e  o r d e r ,  c o n t e n d i n g  p r i m a r i l y  t h a t  t h e  
s c o p e  o f  t h e  i m m u n i t y  a u t h o r i z e d  b y  t h e  s t a t u t e  w a s  n o t  
c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  w a s  t h e r e f o r e  n o t  s u f f i c i e n t  t o  c o m p e l  
t h e  
t h e i r  t e s t i m o n y  o v e r  a  c l i a m  o : 1 1 / p r i v i l e g e .  T h e  d i s t r i c t  
c o u r t  r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  
t o  a p p e a r  b e f o r e  t h e  g r a n d  j u r y  a n d  a n s w e r  i t s  
q u e s t i o n s  u n d e r  t h e  s t a t u t o r y  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  b e f o r e  t h e  g r a n d  j u r y ,  b u t  r . e f u s e d  
t o  a n s w e r  i t s  q u e s t i o n s .  P e t i t i o n e r s  w e r e  b r o u g h t  b e f o r e  
t h e  d i s t r i c t  c o u r t ,  a n d  e a c h  p e r s i s t e d  i n  h i s  r e f u s a l  t o  
a n s w e r  t h e  g r a n d  j u r y ' s  q u e s t i o n s .  T h e  c o u r t  f o u n d  b o t h  
i n  c o n t e m p t ,  a n d  c o m m i t t e d  t h e m  t o  t h e  c u s t o d y  ·o f  t h e  
A t t o r n e y  G e n e r a l  u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  
j u r y ' s  q u e s t i o n s ,  o r  t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d .  
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T h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  
S t e w a r t  v .  U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A  9  1 9 7 1 ) .  
T h i s  C o u r t  g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  
q u e s t i o n  w h e t h e r  i t  i s  n e c e s s a r y  t o  g r a n t  i m m u n i t y  f r o m  
p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i m o n y  
r e l a t e s  i n  o r d e r  t o  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  
b e f o r e  a  g r a n d  j u r y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e  a g a i n s t  
~ s e l f - i n c r i m i n a t i o n ,  o r  w h e t h e r  i m m u n i t y  f r o m  
t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  
t h e r e f r o m  s u f f i c e s  t o  t h a t  e n d .  4 0 2  U . S .  9 · 7 1  ( 1 9 7 1 ) .  
I m m u n i t y  I £ {  s t a t u t e s , .  l i k e  t h e  p r i v i l e g e  a g a i n s t  
c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  h a v e  h i s t o r i c a l  r o o t s  
w h i c h  r u n  d e e p  i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e .  S o o n  
a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
b e c a u s e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  
1  
t h e  p r i v i l e g e  d i d  n o t  p p l y  w h e n  i m m u n i t y  h a d  b e e n  
2  
g r a n t e d .  
P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  
x ,  . . . . .  
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1 7 1 0  d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  w h i c h  b e c a m e ·  
t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  i n  l &  
4  
1 7 7 4  b y  t h e  c o l o n i a l  l e g i s l a t u r e  o f  N e w  Y o r k .  T h e s e  
s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r x x x r d . c o u l d  s u e  t h e  w i n n e r ,  
w h o  w a s  c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  A f t e r  
t h e  w i n n e r  r e s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  
h e  w a s  " a c q u i t t e d ,  i n d e m n i f i e d  [ i m m u n i z e d ]  a n d  d i s -
c h a r g e d  f r o m  a n y  f u r t h e r  o r  o t h e r  p u n i s h m e n t ,  f o r f e i t u r e  
o r  p e n a l t y ,  w h i c h  h e  .  m a y  h a v e  i n c u r r e d  b y  t h e  
5  
p l a y i n g  f o r ,  a n d  w i n n i n g  s u c h  m o n e y .  
' '  A n o t h e r  
n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  
M a c c l e s f i e l d .  T h e  L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  
H o u s e  o f  C o m m o n s  o f  t h e  s a l e  o f  p u b l i c  o f f i c e s  a n d  
a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e . t e s t i m o n y  · o f  
M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  
i n c r i m i n a t e  t h e m s e l v e s  b y  t e s t i f y i n g  t h a t  t h e y - h a d  
" " ' - ·~  
. •  
~ ·  
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p u r c h a s e d  t h e i r  o f f i c e s ,  P a r l i a m e n t  e n a c t e d  a  s t a t u t e  
g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  a s  
M a s t e r s  i n  C h a n c e r y .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  
6  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  ,  1 1 4 7  ( 1 7 2 5 ) .  
5 .  -
T h e  l e g i s l a t u r e s  i n  c o l o n i a l  P e n n s y l v a n i a  a n d  N e w  Y o r k  
7  
e n a c t e d  i m m u n i t y  l e g i s l a t i o n  i n  t h e  e i g h t e e n t h  c e n t u r y ,  
8  
a n d  f e d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  1 8 5 7 .  
L i k e  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a -
t i o n ,  t h e  p o w e r  o f  · g o v e r n m e n t  t o  c o m p e l  r e s i d e n t s  t o  
t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n -
m e n t a l  a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  
9  
j u r i s r u d e n c e .  T h e  p : > w e r  t o  c o m p e l  r e s i d e n t s  t o  a p p e a r  
a n d  t e s t i f y  i n  c o u r t  w a s  e s t a b l i s h e d  b y x  s t a t u t e ~  i n  
1 0  
E n g l a n d  i n  1 5 6 2 ,  
a n d  L o r d  B a c o n  o b s e r v e d  i n  1 6 1 2  
t h a t  a l l  s u b j e c t s  o w e d  t h e  K i n g  t h e i r  " k n o w l e d g e  a n d  
1 1  
d i s c o v e r y .  "  W h i l e  i t  i s  n o t  c l e a r  w h e n  g r a n d  j u r i e s  
f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  s e c u r e  t h e  
a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  g e n e r a l  
· , J ,  . . .  
6 .  
c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  r i g h t  t o  e v e r y  
m a n ' s  e v i d e n c e "  w a s  c o n s i d e r e d  a n  " i n d u b i t a b l e  c e r t a i n t y "  
1 2  
w h i c h  " c a n n o t  b e  d e n i e d "  b y  1 7 4 2 .  
T h e  p o w e r  t o  c o m p e l  
. -
t e s t i m o n y ,  a n d  t h e  c o r r e s p o n d i n g  d u t y  o f  r e s i d e n t s  o r  t o  
t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  S i x t h  A m e n d m e n t  r e q u i r e -
m e n t s  t h a t  a n  a c c u s e d  b e  c o n f r o n t e d  w i t h  t h e  w i t n e s s e s  
a g a i n s t  h i m ,  ' a n d  h a v e  c o m p u l s o r y  p r o c e s s  f o r  o b t a i n i n g  
w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  C o n g r e s s  t u r n e d  i t s  
a t t e n t i o n  t o  t h e  S i x t h  A m e n d m e n t  c o m p u l s o r y - p r o c e s s  
.  .  
g u a r a n t e e  a n d  i m p l e m e n t e d  i t  i n  t h e  J u d i c i a r y  A c t  o f  1 7 8 9 ,  
w h i c h  p r o v i d e d  f o r  t h e  c o m p u l s o r y  a t t e n d a n c e  o f  w i t n e s s e s  
- 1 3  
i n  t h e  f e d e r a l  c o u r t s .  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y  i s  l i m i t e d  b y  t h e  
F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  : « E E D O J : J : X  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a s  w e l l  a s  b y  o t h e r  t e s t i m o n i a l  
e x e m p t i o n s  a n d  p r i v i l e g e s  w h i c h  a l s o  e x e m p t  w i t n e s e e s  
1 4  
f r o m  t h e  t e s t i m o n i a l  d u t y .  
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i n c r i m i n a t i o n  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t a l  v a l u e s  
1 5  
a n d  m o s t  n o b l e  a s p i r a t i o n s ,  a n d  " r e g i s t e r s  a n  i m p o r t a n t  
a d v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y  - ' o n e  o f  t h e  
g r e a t  l a n d m a r k s  i n  m a n ' s  s t r u g g l e  t o  m a k e  h i m s e l f  
1 6  
K m i x  c i v i l i z e d ' .  "  
T h e  p r i v i l e g e  c a n  b e  a s s e r t e d  i n  a n y  
p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  a d m i n i s t r a t i v e  o r  j u d i c i a \  
1 7  
i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  a n d  i t  p r o t e c t s  a g a i n s t  a n y  
d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o n a b l y  b e l i e v e s  c o u l d  
b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  o t h e r  
1 8  
e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .  
-
I m m u n i t y  s t a t u t e s  s e e k  t o  a c c o m m o d a t e  t h e  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  t h e  
p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  t e s t i m o n y , .  a n d  t h e  d u t y  
o f  r e s i d e n t s  t o  t e s t i f y .  T h e i r  e x i s t e n c e  r e f l e c t s  t h e  
i m p o r t a n c e  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y - o f f e n s e s  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  K X E X E l P  
c a p a b l e  o f  g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  
i n  t h e  c r i m e .  I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e .  c o n t e x t  
' ' - •  
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1 9  
o f  s u c h  o f f e n s e s ,  a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  
2 0  
i n v e s t i g a t e  s u c h  o f f e n s e s .  
C o n g r e s s  i n c l u d e d  i m m u n i t y  
s t a t u t e s  i n  a l m o s t  e v e r y  r e g u l a t o r y  m e a s u r e  a d o p t e d  i n  
2 1  
t h e  f i r s t  h a l f  o f  t h i s  c e n t u r y ,  a n d  t h i s  C o u r t  h a s  o n  
s e v e r a l  o c c a s i o n s  c h a r a c t e r i z e d  s u c h  s t a t u t e s  a s  
e s s e n t i a l  t o  t } : l e  e f f e c t i v e  e n f o r c e m e n t  o f  v a r i o u s  
2 2  
f e d e r a l  r e g u l a t o r y  a c t s .  T h e  c o m m e n t a t o r s  h a v e  a l s o  
r e c o g n i z e d  t h e  c r i t i c a l  i m p o r t a n c e  o f  i m m u n i t y  s t a t u t e s  
2 3  
i n  i n v e s t i g a t i n g  c e r t a i n  t y p e s  o f  c r i m e s .  M r .  J u s t i c e  
F r a n k f u r t e r ,  s p e a k i n g  f o r  t h e  C o u r t  i n  U l l m a n  v .  U n i t e d  
S t a t e s ,  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 ) ,  o b s e r v e d  t h a t  i m , m u n i t y  
s t a t u t e s  h a v e  ' ' b e c o m e  p a r t  o f  o u r  c o n s t i t u t i o n a l  f a b r i c .  "  
2 4 .  
3 5 0  U . S .  a t  4 3 8 .  P r i o r  t o  t h e  a m e n d m e n t  o f  t h e  i m m u n i t y  
s t a t u t e  u n d e r  c o n s i d e r a t i o n  i n  t h i s  c a s e ,  t h e r e  w e r e  i n  
2 5  
f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  s t a t u t e s .  
I n  a d d i t i o n ,  
e v e r y  S t a t e  i n  t h e  U n i o n ,  a s  w e l l  a s  t h e  D i s t r i c t  o f  
C o l u m b i a  a n d  P u e r t o  R i c o ,  h a s  o n e  o r  m o r e  i m m u n i t y  
2 6  
s t a t u t e s . ~  










9 .  
I n  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7  ( 1 8 9 2 ) ,  
t h e  C o u r t  c o n s i d e r e d  f o r  t h e  f i r s t  t i m e  a  c o n s t i t u t i o n a l  
c h a l l e n g e  t o  a »  w i t n e s s  i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  t h e  
I m m u n i t y  A c t  o f  1 8 6 8 ,  1 - 5  ~ b a t .  ~ p r o v i d e d  t h a t  n o  " e v i d e n c e  
o b t a i n e d  f r o m  a  p a r t y  o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  
p r o c e e d i n g  . . .  s h a l l  b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  m a n n e r  
u s e d  a g a i n s t  h i m  . . .  i n  a n y  c o u r t  o f  t h e  U n i t e d  S t a t e s  .  
N d t # i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  a n d  o r d e r  t o  t e s t i f y  u n d e r  
t h e  1 8 6 8  A c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  a g a i n s t  
c o m p u l s o r y  s e l f - i n c r i m i n a t i o n , .  r e f u s e d  t o  t e s t i f y  b e f o r e  
a  f e d e r a l  g r a n d  j u r y .  H e  w a s  c o n s e q u e n t l y  a d j u d g e d ·  i n  
1 1 ; 2 1  
c o n t e m p t  o f  c o u r t .  O n  a p p e a l ,  t h i s  C o u r t  c o n s t r u e d  t h e  
i m m u n i t y  s t a t u t e  t o  p r o t e c t  a  w i t n e s s  o n l y  a g a i n s t  t h e  u s e  
o f  t h e  s p e c i f i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  u n d e r  t h e  g r a n t  
o f  i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  t h a t  t h e  s t a t u t e  " w o u l d  
n o t  p r e v e n t  t h e  u s e  o f  h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  
'  '  J t l - "  
t e s t i m o n y  t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m .  "  T h e  
"  
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1 0 . -
C o u r t  h e l d  t h a t  a n  i m m u n i t y  s t a t u t e  c a n n o t  s u p p l a n t  t h e  
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  a  g r a n t  o f  
i m m u n i t y  c a n n o t  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  
p r i v i l e g e ,  u n l e s s  t h e  s c o p e  o f  t h e  s t a t u t o r y  g r a n t  o f  
i m m u n i t y  i s  c o e x t e n s i v e  w i t h  t h e  K E p  s c o p e  o f  t h e  
3 0  
p r i v i l e g e .  S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  b y  t h e  
C o u r t ,  w o u l d  p e r m i t t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  
w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  i r  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  
T h i s  p o s s i b i l i t y  t h a t  t h e  c o m p e l l e d  t e s t i m o n y  c o u l d  m r l r n . k  
I t  
l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s _  m a d e  t h e  
w i t n e s s ' s  r e f u s a l  t o  a n s w e r  o n  t h e  b a s i s  o f  t h e  p r i v i l e g e  
J  
p r o p e r .  
T h e  i s s u e  i n  t h e  c a s e  b e f o r e  u s  i s  w h e t h e r  t h e  
i r n p  s c o p e  o f  t h e  i m m u n i t y  p r o v i d e d  b y  t h e  f e d e r a l  
w i t n e s s  i m m u n i t y  s t a t u t e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  
L  •  
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1 1 .  
3 1  
o f  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
I f  t h e  i m m u n i t y  g r a n t e d  p e t i t i o n e r s  i s  c o e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e ,  t h e i r  r e f u s a l s  t o  a n s w e r  b a s e d  
o n  t h e  p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  t h e  j u d g m e n t s  o f  
c o n t e m p t  w e r e  p r o p e r .  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  
( 1 8 9 6 ) .  I f  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
p e t i t i o n e r s  i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  
a f f o r d e d  b y  t h e  p r i v i l e g e ,  p e t i t i o n e r s  p r o p e r l y I D e t i o o  r e l i e d  
u p o n  t h e  p r i v i l e g e  i n  r e f u s i n g  t o  a n s w e r ,  a n d  t h e .  j u d g m e n t s  
o f  c o n t e m p t  m u s t  b e  v a c a t e d .  M c C a r t h y  v .  x k x N  A r n d s t e i n ,  
2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 4 2 ) .  
T h e  s t a t u t e ,  1 8  U : .  S . . C  . .  6 0 0 2 .  ( 1 9 7 0 ) ,  p r o v i d e s  t h a t  
w h e n  a  w i t n e s s  i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  
t e s t i f y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n :  
n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  
o r  i n d r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  
o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  
w i t n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  
p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e -
m e n t ,  o r  o t h e r w i s e  f a i l i n g  t o  c _ o m p l y  w i t h  t h e  
o r d e r .  
/ 1  
l  
j  
. . . .  
•  I  
1 2 .  
P e t i t i o n e r s  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  m i n i m u m  
g r a n t  i m . n r n n i t y  f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  
t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s  i n  o r d e r  t o  b e  c o e x t e n s i v e  
w i t h  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  p e t i t i o n e r s  r e l y  h e a v i l y  u p o n  
t h e  f a l l o w i n g  l a n g u a g e  f r o m  C o u n s e l m a n :  
'  
W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  
w h i c h  l e a v e s  t h e  p a r t y  o r .  w i t n e s s  s u b j e c t  t o  
p r o s e c u t i o n  a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  
q u e s t i o n  p u t  t o  h i m ,  c a n  h a v e  t h e  e f f e c t  o f  
s u p p l a n t i n g  t h e  p r i v i l e g e  c o n f e r r e d  b y  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  a g a i n s t  w h i c h  
t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e s i g n e d  
t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i " J i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l .  
·  p r o v i s i o n ,  a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d  
m u s t  a f f o r d  a b s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  
p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  q u e s t i o n  
r e l a t e s .  1 4 2  U . , S .  a t  5 8 5 - 8 6 ~  
T h e  C o u n s e l m a n  d e c i s i o n ,  a n d  p a r t i c u l a r l y  t h e  
l a n g u a g e  r e l i e d  u p o n  b y  p e t i t i o n e r s ,  e v o k e d  a  s w i f t  
c o n g r e s s i o n a l  r e s p o n s e .  S i x t e e n  d a y s  a f t e r  t h e  ~ e c i s i o n ,  
3 2  
a  n e w  i m m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  
w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  
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i m m u n i t y  s t a t u t e .  T h i s  b i l l ,  w h i c h  b e c a m e  t h e  C o m -
3 4  
1 3 .  
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,  
w a s  d r a f t e d  s p e c i f i c a l l y  
t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  
3 5  
p e t i t i o n e r s .  I t  p r o v i d e d  t h a t :  
n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  
a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
,  d o c u m e n t a r y  o r  o t h e r w i s e  .  .  .  .  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  S t a t .  4 4 3  
T h e  i m m u n i t y  a g a i n s t  p r o s e c u t i o n  a f f o r d e d  b y  t h i s  s t a t u t e  
3 6  
b e c a u s e  t h e  b a s i c  f o r m  f o r  f e d e r a l  i m m u n i t y  s t a t u t e s  
u n t i l  t h e  a d o p t i o n  o f  t h e  s t a t u t e  u n d e r  c o n s i d e r a t i o n .  
N o t w i t h s t a n d i n g  t h e  c o n g r e s s i o n a l  r e s p o n s e  t o  
C o u n s e l m a n ,  t h e  C o u r t  h a s  r e c o g n i z e d  t h a t  t h e  c o n c e p t u a l  
b a s i s  o f  C o u n s e l m a n  i s  t h a t  a  g r a n t  o f  i m m u n i t y  i s  
c o n s t i t u t i o n a l l y  s u f f i c i e n t  o n l y  i f  i t  i s  c o - e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l ( - i n c r i m i n a t i o n .  
I n  M u r p h y  v .  W a t e r  f r o n t  C o m m ' m ,  3 7 8  U . S .  4 2 ,  5 4 ,  7 8  
( 1 9 6 4 ) ,  ~ t h e  C o u r t  r e c o g n i z e d  t h a t  t h i s  w a s  t h e  
p r i n c i p l e  o f  C o u n s e l m a n ,  w i t h o u t  e v e n  n o t i n g  t h e  b r o a d  
1  
; l  
\ \  
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1 4 .  
l a n g u a g e  i n  C o u n s e l m a n  u r g e d  u p o n  u s  b y  p e t i t i o n e r s .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  o n  w h i c h  
p e t i t i o n e r s  r e l y ,  c o m p l e t e l y  u n n e c e s s a r y  t o  t h e  C o u r t ' s  
d e c i s i o n ,  m u s t  b e  c o n s i d e r e d  d i c t u m .  T h e  s t a t u t e ,  a s  
c o n s t r u e d  b y  t h e  C o u r t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  
f a i l u r e  t o  p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  
o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  
C o u r t  r e p e a t e d t l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  
t h a t  t h e  s t a t u t e :  
t h a t  i t :  
c o u l d  
~ n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o ·  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  
p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  . . .  ,  
1 4 2  U .  S .  a t  5 6 4 ,  
c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  o t h e r w i s e ,  a n d  i f  h e  l ? , a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  . . .  ,  1 4 2  U .  S .  a t  5 6 4 ,  












1 5 .  
a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h a t  u s e  o f  
c o m p e l l e d  t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  
t h e r e f r o m  a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  
a n d  o f  s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  
o t h e r  m e a n s  o f  c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y .  
1 4 2  U .  S .  a t  5 8 6 .  
T h e  C o u r t  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 6 5 ) ,  
i n t e r p r e t e d  C o u n s e l m a n  a s  h o l d i n g  t h e  i m m u n i t y  s t a t u t e  
i n s u f f i c i e n t :  
b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t < : : ,  
i n  t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  
i n f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  
t e s t i m o n y .  
3 5 0  U . S .  a t  4 3 6 - 3 7 .  ( E m p h a s i s  s u p p l i e d )  
T h e  U l l m a n  i n t e r p r e t a t i o n  o f  C o u n s e l m a n ,  a s  w e l l  a s  
t h e ~  I . f l r p h y  C o u r t ' s  r e c o g n i t i o n  t h a t  t h e  p r i n c i p l e  o f  
C o u n s e l m a n  i s  t h a t  a .  g r a n t  o f  i m m u n i t y  i s  s u f f i c i e n t  i f  
i t  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e ,  r e a f f i r m  
o u r  v i e w  t h a t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  i s  d i c t u m .  
S i n c e  p o s t - C o u n s e l m a n  i m m u n i t y  s t a t u t e s  
r e a c h i n g  t h i s  C o u r t  h a v e  f o l l o w e d  t h e  p a t t e r n  o f  t h e  
1 8 9 3  A c t  i n  p r o v i d i n g  i m m u n i t y  f r o m  p r o s e c u t i o n  f o r  
3 8  
t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s ;  
~-~ 
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this Court has heretofore not been squarely confronted 
with the question whether immunity from the use of com-
pelled testimony and evidence derived therefrom is 
-· 
coextensive with the scope of the privilege x:h against 
self 39 
ElRi incrimination. While a grant of immunity must be 
coextensive with the privilege against self-incrimination, 
it need not be broader. We believe that immunity from 
prosecution for the offense to which the compelled testimony 
relates is broader than the scope of the privilege against 
I 
self-incrimination, and is not the minimum immunity 
claim 
requir~d to compel testimony over a «limm of the privilege. 
We hold that immunity from. the use of c.ompelled·testimony 
and all evidence derived therefrom is-coextensive with 
the privilege against self-incri~ination, and is- sufficient 
. . 
to compel testimony over a cliam of the privilege. 
In Murphy v. Waterfront Comm'm, 378 U~ .S . . 52 
(1964), the Court carefully consider~d immunity fr.om use 

























The Murphy petitioners were subpoenaed to testify at a 
hearing conducted by the Waterfront Commission of New 
York Harbor. After R refusing to answer certain questions 
on the ground that the answers might tend to incriminate 
them, petitioners were granted immunity from prosecution 
40 
under the laws of New Jersey and New York. They 
continued to refuse to testify, however, on the ground that 
their answers might tend to incriminate them under federal 
law, to which the immunity did not purport to extend. 
They were then adjudged in civil contempt, and. that judgment 
41 
-
was affirmed by the New Jersey Supreme Court. 
This C.0urt in Murphy undertook an examination · 
of the policies and purposes of the privilege against self-
incrimination, and held that the privilege pr.otects state 
witnesses against incrimination under federal as--well as 
state law, and federal witnesses against incrimination 
under state as well as federal law. Applying this 





the Court held the fZ c·onstitutional rule to be that: 
a state witness may not be compelled to 
give testimony which may be incriminating 
under federal law unless the compelled 
testimony and its fruits cannot be used in 
any manner by federal officials in connection 
with a criminal prosecution against him. We 
conclude, moreover, that in order to 
implement this constitutional rule and 
accommodate the interests of the State and 
Federal Governments in investigating and 
prosecuting crime, the Federal Government 
must be prohibited from making any such 
use of compelled testimony and its :oox: fruits. 
378 U.S. at 79. 
The Court went on to emphasize that this rule left the 
18. 
state witness and the Federal Government, against which 
the witness had immunity only from the use of the compelled 
testimony and evidence derived therefrom, "in .substantially 
the same position as if the witnes.s had claimed his privilege 
in the absence of a state grant. of immunity." 378. U. S~ at 79. 
In Malloy v. Hogan, 378 U. S. 1 (1964), decided 
the same day as Murphy, the Court held that the Fifth 
Amendment privilege against compulsory self - incrimination 
was safeguarded against infringement by the states by the 
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19. 
same standards would determine theR extent of the 
42 
privilege in state and in federal proceedings, E for 
the same substantive guarantee of the BJll of Rights was 
involved. This holding, that the scope of the privilege is 
the same :bm: irrespective of the jurisdiction seeking to 
compel testimony, was an important part of the decision 
43 
in Murphy. Murphy's holding that a state witness's 
privilege against self-incrimination is not infringed when 
the :fmx federal government is prohibited from using the 
compelled testimony and evidence derived therefrom, and 
that such a prohibition on the use of the compe°lled testimony 
leaves the witness and the federal government in substantially 
the same position as if the witness has claimed· the pr.ivilege 
and not testified, compels the conclusion that immunity 
from the use of compelled testimony and RXirldr evidence 
derived therefrom is coextensive with the privilege against 
compulsory self incrimination. The Muruh:y Court held 
that the privilege protects a state witness against 
" 
' -
.. ; ~· . 
20. 
incrimination under federal law, and that the protection 
accorded by the privilege is achieved by prohibiting the 
federal government from using the compelled testimony 
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I  
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2 1 ,  
T h i s  u n d e r s t a n d i n g  o f  M u r p h y  i s  r e f l e c t e d  
i n  Ga r a n e r  y .  Br o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  
I n  d i s ¢ u s s i n g  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  t h e  C o u r t  n o t e d :  
A n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  
p r i v i l e g e  i f  t h e r e  i s  i m m u n i t y  f r o m  f e d -
e r a l  a n d  s t a t e  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n n e c t i o n  
w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  
t h e  p e r s o n  t ~ s t i f y i n g .  C o u n s e l m a n  y .  
H i t c h c o c k ,  1 1 4 2  U . S .  5 4 2 / ,  5 8 5 - 5 8 6 ;  
M u r p h y  v .  W a t e r f r o n t  C o m m i s s i o n ,  [ 3 7 8  
u . s .  5 2 7 ,  7 9 .  
3 9 2  U , S ,  a t  2 7 6 ,  
A g a i n ,  !i n  U n i t e d  S t a t e s  . Y •  F r e e d ,  4 0 1  U , S .  6 0 1 ,  6 0 6  
( 1 9 7 1 ) , l t h e  C o u r t ,  c i t i n g  M u r p h y ,  a p p r o v e d  a  
s t a t u t o  
s c h e m e  c o m p e l l i n g  p o t e n t i a l l y  i n c r i m i n a -
+ i n ~  
~ a d m i s s i o n s ,  b u t  b a r r i n g  s t a t e  a n d  f e d e r a l  
p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  u s i n g  t h e  c o m -
p e l l e d  * d m i s s i o n s .  A l t h o u g h  t h e  C - 0 u r t  n o t e d  t h a t  
i t  w a s  n o t  r e a c h i n g  t h e  b r o a d e r  q u e s t i o n  o f  t h e  s u f f i -
c i e n c y  t j f  i m m u n i t y  f r o m  u s e  o f  c o m p e l l e d  t e s t i -
m o n y  a n ~  e v i d e n c e  d e r i v e d  t h e r e f r o m  i n  t h e  c o n t e x t  
o f  i m m u n i t y  s t a t u t e s p  t h e  r e s t r i c t i o n  o n  u s e  o f  
t h e  c o m p ~ l l e d  i n f o r m a t i o n ,  a s  w e l l  a s  t h e  g e n e r a l  
u n a v a i l a b i l i t y  o f  t h e  i n f o r m a t i o n ,  w a s  d e e m e d  s u f f i -
c i e n t  t o : s u p p l a n t  t h e  p r i v i l e g e .  
l .  
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T h e  F i f t h .  A m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  o b v i o u s l y  d o e s  n o t  a f f o r d  c o m p l e t e  p r o t e c t i o n  
a g a i n s t  c r i m i n a l  p r o s e c u t i o n .  I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  
p r o t e c t i o n  a g a i n s t  b e i n g  " f a r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  
t o  t h e  i n f l i c t i o n  o f  ' p e n a l t i e s  a f f i x e d  t o  .  
4 4  
c r i m i n a l  
a c t s .  " '  
I m m u n i t y  f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  
w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s  a f f o r d s  g r e a t e r  
O t \  - ¼ e .  ~ e r  " 1 , , J J  
p r o t e c t i o n  t h a n  d o e s  t h e  p r i v i l e g e .  r b ~ ~ P ~ - 0 f  i m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  
f r o m  t h e  m ; ~  o f  c o m p e l l e d  t e s t i m o n y  x m h o o x :  a f f o r d s  p r e c i s e l y  
- t h b t  , · . s  -
t h e  s a m e  p r o t e c t i o n l a f f o r d e d  b y  t h e  p r i v i l e . g e . .  I m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  o f  c o m p e l l e d  t e s t i m o n y  
p r o h i b i t s  t h e  p r o s e c u t i o r i a l  a u t h o r i t i e s  f r o m  u s i n g  t h e  
c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  t h e r e f o r e  
' " s u . r e s  
i s 4 ' U e i t  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e  i n f l i c t i o n  
o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
T h e  f a c t  t h a t  a  w i t n e s s  m a y  s u b s e q u e n t l y  b e  
p r o s e c u t e d  f o r  t h e  c r i m e  c o n c e r n i n g  w h i c h . h e  t e s t i f i e s  
: i , , ; - : - - · .  - ~  - .  
2 3 .  
u n d e r  a  g r a n t  o f  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  d o e s  n o t  r e n d e r  s u c h  i m m u n i t y  i n s u f f i c i e n t .  
S i n c e  t h e  p r o s e c u t i o n  c a n n o t  u s e  t h e  c o m p e l l e d  t e s t i m o n y  
i n  a n y  r e s p e c t ,  t h e  w i t n e s s ' s  r i g h t  n o t  t o  b e  c o m p e l l e d  
t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  
p e n a l t i e s  h a s  n o t  b e e n  i n f r i n g e d .  
W e  n o t e ,  i n  a d d i t i o n ,  t h a t  o n c e  a  d e f e n d a n t  
d e m o n s t r a t e s  t h a t  h e  h a s  p r e v i o u s l y  t e s t i f i e d  u n d e r  a  
g r a n t  o f  i m m u n i t y ,  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  h a v e  
t h e  b u r d e n  o : f x s m x  s h o w i n g ,  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ,  t h a t  t h e i r  e v i d e n c e  i s  i n  n o  r e s p e c t · d e r i v e d  
4 5  
f r o m  t h e  c o m p e l l e d  t e s t i m o n y .  T h e - s t a t u t e  p ~ o v i d e s  
t h a t  n o  e v i d e n c e  " i n d i r e c t l y ' : '  d e r i v e d . f r o m  t h e  c o m p e l l e d  
t e s t i m o n y  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n .  a  c r i m i n a l  
c a s e .  V i e w e d  a g a i n s t  t h e  c o n s t i t u t i o n a l  b a c k g r o u n d  
i n  t h e  a r e a  o f  i m m u n i t y  l e g i s l a t i o n ,  t h e  s t a t u t e  o b v i o u s l y  
p r o h i b i t s  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a s  a n  " i n v e s t i g a t o r y  
. . ~ 
. :j 
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lead" andiro. bars the use of any evidence obtained as 
a result of focusing investigation on a witness who has 
24. 
been compelled to testify under a grant of immunity. This 
degree of statutory protection insures that the compelled 
testimony can in no way lead to the infliction of criminal 
penalties upon a witness. Thus the grant of immunity 
leaves the witness and the prosecutorial authorities in 
the same position as if the witness had claimed the 
privilege. The immunity is therefore coextensive with 
the scope of the privilege, and suffices to supplant the 
privilege. The judgment of the-Court of Armeals of the 
Ninth Circuit affirming the judgments of contempt is-
accordingly affirmed . 
' ( 
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FOOTNOTES 
1. The English usage is indemnity. 
2. See, L. Levy, Origins of the Fifth Amendment 
328, 496 (1968). 
3. 9 Anne, c. 14, §§ 3-4 (1710). 
4. Law of March 9, 1774, ch. 1651, 5 Colonial 
Laws of New York 621, 623 (1894). 
5. 9 Anne, c. 14, § 4 (1110); Law of March 9, 
1774, ch. 1651, 5 Colonial Laws of New York 621, 623 
(1894). 
6. See 8 J. Wigmore, Evidence § 2281, at 492 
(McNaughton rev .. 1961). Se.e also Bishop Atterbury's 
Trial, 16 Howell's State. Trials 323, 604-05. (1.723). 
7. See, e.g., Resolution of January 6, 1758, 
in Votes and Proceedings of the House of .Representatives 
of the Province of Pennsylvania (1682-1776), 6 Pennsylvania 
~ 
Archives (8th series), 4679 (C. Hoban/ed! 1935). Law of 
March 24, 1772, ch. 1542, 5 Colonial Laws of New York 
351, 353-54 (1894);· Law of March 9, 17"74, ch. . 1651~ 
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5 Colonial Laws of New York 621, 623 (1894); Law of 
March 9, 1774, ch. 1655, 5 Colonial Laws of New York 
639, 641-42 (1894). See generally, L. Levy, Origins of 
the Fifth Amendment 359, 384-85, 389, 402-03 (1968). 
8. Act of Jan. 24, 1857, ch. 19, 11 stat. 155. 
For a history of the various federal immunity statutes, 
see Comment, The Federal 'V'itness Immunity Acts in 
Theory and Practice: Treading the Constitutional Tightrope, 
72 Yale L. J. 1568 (1963); Wendel, Compulsory Immunity 
Legislation and the Fifth Amendment Privilege: New 
Developments and New Confusion, 10 st. Louis U. L. Rev. 
327 ( 1966); and National Commission on Reform of Federal 
Criminal Laws, Working Papers, 1406-11 (1970). 
9. For a concise general history of testimonial 
compulsion prior to the adoption of our Constitution, see 
8 J. Wigmore, Evidence § 2190, at 62-68 (McNaughton rev. 
1961). See Blair v. United states, 250 U.S. 273 (1919). 





10. State of Elizabeth, 5 Eliz. I, c. 9, § 12 (1562). 
11. Countess of Shrewsbury's Case , 2 Howell' s 
Sta te Tria ls, 768, 778 ( 1612)~ 
12. See the parliamentary debate on the Bill to 
Indemnify Evidence, particularly the remarks of the Duke 
of Argyle and Lord Chancellor Hardwicke, reported in 
12 T. Hansard, Parliamentary History of England 675, 
693 (1812). See also ·Piermonte v. United States, 367 U.S. 
556, 559 n. 2 (1961); Ullman v. United States, 350 U.S. 422, 
439, n. 15 (1956); Brown v. Walker, 161 U.S. 591, 600 
(1896). 
13. 1 Stat. 73, 88 (1789). 
14. See Blair v. United States,, 250 U~ S. 273, 281.(1919). 
15. See Murphy v. Waterfront Comm'n, 378 u: S. 52, 
55 (1964). 
16. Ullman v. United States, 350 U.S. 422, 426 
(1956), quoting from E. Griswold, The Fifth Amendment ·Today 
7 (1955). 
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17. Murphy v. Waterfront Comm'ni, 378 U. R 52, 
94 (1964) (White, J., concurring), McCarthy v. Arndstein, 
266 U.S. 34, 40 (1924); United States v. Saline Bank, 26 
U.S. (1 Peters) 100 (1828); cf. Gardner v. Broderick, 
392 u. s. 273 (1968). 
18. Hoffman v. United States, 341 U. S. 479, 486 
(1951); Mason v. United States, 244 U.S. 362, 365 (1917). 
19. See, e. g., Resolution of January 6, 1758, in 
Votes and Proceedings of the House of Representatives of 
the Province of Pennsylvania (1682-1776), 6 Pennsylvania 
-
Archives (8th series) 4679 (C .. Hoban ed. 1935); Law of 
March 24, 1772, ch. 1542, 5 Colonial Laws af"New York 351, 
) 
354 (1894); Law of March 9, 1774, ch. 1655, 5· Colonial . 
Laws of New York 639, 642 (1894). Bishop Atterbury's Trial, 
16 Howell's State Trials, 323 (1723), for which the House 
of Commons passed immunity legislation, was a prosecution 
for treasonable conspiracy. See 16 Howell's State Trials 
~ at 604-05 (1723). Lord Chancellor Macclesfield's 
Trial, 16 Howell's State Trials 76T (1725), for which F 
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Parliament passed immunity legislation, was a prosecution 
for political bribery involving the sale of public offices 
and appointments. See 16 Howell's State Trials at 1147 
(1725). The first federal immunity statute was enacted to 
facilitate an investigation of charges of corruption and vote 
buying in the House of Representatives. See Comment, 
The Federal Witness Immunity Acts in Theory and Practice: 
Treading the Constitutional Tightrope, 72 Yale L. F. 1568, 
1571 (1963). 
20. See 8 J. Wigmore, Evidence § 2281, at 492 
(McNaughton rev. Hf6.1). , Mr~ Justice:.Wliite noted in hi3 
concurring opinion in.Murphy ·v. Waterfront Comm'm, 378 
U.S. 52, 92 (1964) that immunity statutes "have.for . more 
than a century been resorted to for. the. investigation of 
many offenses, chiefly those whose proof and pmi.ishment 
were otherwise impracticable, such as political bribery, 
extortion, gambling, consumer frauds, liquor violations, 
commercial larceny,. and· various forms. of:racketeering. 11 
> I 
6. 
378 U.S. at 94-95. See note 19, supra. 
21. See Comment, The Fede r a l Witness Immuni.:~y 
Acts in Theory and Practice: Treading the Constitutional 
Tightrope, 72 Yale L. J. 1568, 1576 (1963). 
22. See Hale v. Henkel, 201 U.S. 43, 70 (1906); 
Brown v. Walker, 161 U.S. 591, 610 (1896). 
23. See, e. g. , 8 J. Wigmore, Evidence § 2281, 
at 501 ~ (3d ed. 1940); 8 J. Wigmore, Evidence § 2281, 
at 496 (McNaughton rev. 1961); GET ADDITIONAL CITE. 
24. This statement was made with specific 
-
reference to the Immunity Act of 1893-, . 27 stat. 443, . the 
model for almost all federal immunity statutes prior to . 
the enactment of the statute under consideration in this case. 
25. For a listing of these statutes, . see National 
Commission on Reform of Ederal Criminal Laws, Working 
Papers, ~ 1444-45 (1970). 
26. For a listing of these statutes, see 8 J. Wigmore, 
Evidence § 2281, at 495 n •. 11 (McNaughton rev. 1961). 
27. 15 stat. 37. See Counselman v . . Hitchcock, 
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2ff. In re Counselman, 44 Fed. 268 ( C. C. N. D. 
Ill. 1890). 
29. Counselman v. Hitchcock , 142 U.S. 547, 
564 (1892). 
30. Precisely, the Court held "that legislation cannot 
abridge a constitutional privilege, and that it cannot replace 
or supply (sic) one, at least unless it is so broad as to have 
the same extent in scope and effect." 142 U.S. at 585. 
31. Petitioners also contend that the Fifth Amendment's 
privilege against compulsory self-incrimination, which is that 
"no person ... sha11 be compelled in any criminal case to 
be a witness against himself, " deprives Congress-of .power_ to 
enact laws which compel self-incrimiation, even if the 
requisite immunity is granted prior to the compulsion of the 
incriminatory testimony. Petitioners-ask us -to .reconsider 
and overrule Brown v. Walker, 161 U.S. 591 (1896), and 
Ullman v. United States, 350 U. S. 422 (1956), decisions 
which uphold the constitutionality of immunity statutes. 
. l 
. . : ~ 
' 'i 
. . 1 
·.-] 












. , -. : ,, ~ - \. . . 
• '!; 
.. : " .. 
Accord, Gardner v. Broderick 392 U.S. 273, 276 (1968); 
Murphy v. Waterfront Comm'n, 378 U.S. 52 (1964); 
Arndstein 
McCarthy v. ~, 266 U.S. 34, 42 (1924) (Brandeis, 
J. ); Heike v. United States, 227 U.S. 131, 142 (1913) 
(Holmes, J. ). We reaffirm today the decisions in Brown 
and Ullman. 
32. Counselman was decided January 11, 1892. 
Senator Cullom introduced the new bill on January 27, 
1892. 23 Cong. Rec. 573 (1892). 
3 3. 23 Cong. Rec. 6333 (1892). 
34. Act of February 11,. 1893, ch. 83, ·.27 stat. 
443 (1893), repealed by the Organized Crime Control Act 
of 1970, Pub. L. No. 91-452, § 245, 84 stat. 931. 
35. See the remarks of Senator Cullom, 23 Cong. 
8. 
Rec. 6333 (1892), and Congressman Wise, who introduced 
the bill in the House. 24 Cong. Rec. 5.03 (1893). See 
-
' Shapiro v. United states, 335 U.S. 1, 28-29,n. 36 (1948). 
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36. Ullman v. United States, 350 U.S. 422, 438 
(1956). Shapiro v. United Slates, 335 U.S. 1, 6 (1948). 
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37. _c_f. The Supreme Court, 1963 Term, 78 Harv. 
L. Rev. 179, 230 (1964). Language similar to the Counselman 
dictum can be found in Brown v. Walker, 161 U.S. 591, 595 
(1896), and Hale v. Henkel, 201 U.S. 43, 67 (1906). Brown 
and Hale, however, involved statutes which were clearly 
sufficient to supplant the privilege against self-incrimination, 
as they provided full immunity from prosecution "for and on 
account of any transaction, matter or thing, concerning 
which hem may testify or produce evidenc.e . . . - . . . . " 161: 
U. S. at 594; 201 U. S. at 66. The same is- true- with respect 
to the broad fanguage used in Smith v. United States, 33 TU. S. 
137, 146 (1949(, and in United states v. Monia, 317 U.S. 424, 
428 (1943), and the immunity statutes involved in these cases. 
In Albertson v. Subversive Activities Control Board, 382. U. S. 
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upon us by petitioners· was again quoted. But Albertson, 
like Counselman, involved an immunity statute which was 
held insufficient for failure to prohibit the use of 
"uninvestigatory leads" and other evidence derived from 
compelled admissions. 382 U. S. at 80. 
In Adams v. Maryland, 347 U.S. 179, 182 (1954), 
the Counselman dictum was referred to as the principle of 
Counselman. The reference was in the context of an 
ancillary point not essential to the decision of the Court. 
The Court did note, however, that the Fifth Amendment 
-
privilege prohibited the "use_" of .c-ompelled self-incriminatory 
testimony. 347 U. & at 181 .. In any event; two years later 
the Court N in Ullinan v .. United· States, 3'50 U. s.: 422, 
436-37 (1956), recognized that the rationale of Counselman 
was that the statute was insufficient for. failure :k to prohibit 
use of evidence derived from compelled testimony. 
38. E. g., Murphy v. Waterfront fx1m1mx Com 'm, 
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(1949); Ullman v. United States, 350 U.S. 422 (l956); 
Hale v. Henkel, 201 tiS U. S. 43 ( 1906); Jack v. Kansas, 
ifill 199 U.S. 372 (1905); Brown v. Walker, 161 U.S. 591 
(1896). 
39. See, e. g., California v. Byers, 402 U. S. 424, 
n. 
442 ~. 3 (1971) (Harlan, J., concurring), United States v. 
Freed, 401 U.S. 601, 606 n. 11 (1971); Piccirillo v. New York, 
400 U. S. 548 (1971); Stevens v. Marks, 383 U. S. 234, 244 
(1966). 
40. The Waterfront Commission of New York Harbor 
-
is a _b_i=!,+.--'-c1_"tc_..e"--_ body· established under. an interstate . 
e·ompact 
~ approved· by: Congress-. 67: stat. 451. 
41. In re Application of Waterfrong Comm 'n of · 
N. Y. Harbor, 39 N .. .r. 436, 189 A. 2d. 36 .(1963). 
42. Malloy v. Hogan, 378 u: S. 1~ 10-11 :(1964). 
43. Murphy v. Waterfront Comm'm, 378 .U. S. 52, 
:ii: 79 ( 1964). 



















44. Ullman v. United States, 350 U. S. 422, 438-39 
(1956), quoting Boyd v. United states, 116 U.S. 616, 634 
(18 ). 
45. Se~ Murphy v. Waterfront Comm'n, 378 U.S. 
?'ln.18> 
52,j103 (1964) (White, J., concurring). 
46. See, ~ g., Albertson v. Subversive Activities 
Control Board, 382 U.S. 70, 80 (1965). 
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In Counselman v. Hitchcock, 142 U.S. 547 (1892), 
the Court considered for the first time a constitutional 
challenge to a11 witness immunity statute. The statute, the 
Immunity Act of 1868, l-5 itab. 3">\ provided that no "evidence 
obtained from a party or witness by means of a judicial 
proceeding . . . shall be given in evidence, or in any manner 
used against him ... in any court of the United States ... II 
Ndtvithstanding a grant of immunity and order to testify under 
the 1868 Act, the witness, asserting his privilege against 
compulsory self-incrimination, refused to testify before 
a federal grand jury. He was consequently adjudged in 
?1 .:zj 
contempt of court. On appeal, this Court construed the 
immunity statute to protect a witness only against the use 
of the specific testimony compelled from him under the grant 
of immunity. This construction meant that the statute "would 
not prevent the use of his testimony to search out other 
testimony to be used in evidence against him. 11 The 
1 0 .  
C o u r t  h e l d  t h a t  a n  i m m u n i t y  s t a t u t e  c a n n o t  s u p p l a n t  t h e  
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  a  g r a n t  o f  
i m m u n i t y  c a n n o t  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  
p r i v i l e g e ~ u n l e s s  t h e  s c o p e  o f  t h e  s t a t u t o r y  g r a n t  o f  
i m m u n i t y  i s  c o e x t e n s i v e  w i t h  t h e ~  s c o p e  o f  t h e  
3 0  
p r i v i l e g e .  
S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  b y  t h e  
C o u r t ,  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  
w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  : k  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  
T h i s  p o s s i b i l i t y  t h a t  t h e  c o m p e l l e d  t e s t i m o n y  c o u l d  l e d a l t :  
r  
w ~  . .  ~ f ' 1  ~ 
l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i ~  t h e  
w i t n e s s ' s  r e f u s a l  t o  a n s w e r  o n  t h e  b a s i s  o f  t h e  p r i v i l e g e .  
" ' - ~ l  
c : , - - - c  p c . . = l - ' ~ ~ -
r - -
T h e  i s s u e  i n  t h ~ a s e  ~ w h e t h e r  t h e  
~ s c o p e  o f  t h e  i m m u n i t y  p r o v i d e d  b ~ t h e  f e d e r a l  
~ - . c . i " 6 . l  · ~  l / f i , ? 0
1  
I ~  I L  S  C  I , , ( )  b  t .  
w i t n e s s  i m m u n i t y  s t a t u t e  i s  c o e x t e n s i v e  w i t h \ ~  B 0 8 i 8 @  
1  
A  I . . - -
1 1 .  
1 - + H . - O . , u  9 4 < ~  , - - & A ,  J - 3 1  
~ t h e  p r i v i l e ~  a g a i n ~ t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
"  
I f  t h e  i m m u n i t y  g r a n t e d  p e t i t i o n e r s  i s  c o e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e ,  t h e i r  r e f u s a l s  t o  a n s w e r  b a s e d  
o n  t h e  p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  t h e  j u d g m e n t s  o f  
c o n t e m p t  w e r e  p r o p e r .  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  
( 1 8 9 6 ) .  I f  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
p e t i t i o n e r s  i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  
a f f o r d e d  b y  t h e  p r i v i l e g e ,  p e t i t i o n e r s  p r o p e r l y x , e l i e d : r e l i e d  
u p o n  t h e  p r i v i l e g e  i n  r e f u s i n g  t o  a n s w e r ,  a n d  t h e  j u d g m e n t s  
o f  c o n t e m p t  m u s t  b e  v a c a t e d .  M c C a r t h y  v .  x . t D  A r n d s t e i n ,  
2 6 6  u .  s .  3 4 ,  4 2  ( 1 9 4 2 ) .  
T h e  s t a t u t e ,  1 8  U . S .  C .  6 0 0 2  ( 1 9 7 0 ) ,  p r o v i d e s  t h a t  
w h e n  a  w i t n e s s  i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  
t e s t i f y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n :  
n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  
o r  i n d r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  
o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  
w i t n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  
p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e -
m e n t ,  o r  o t h e r w i s e  f a i l i n g  t o  c o m p l y  w i t h  t h e  
o r d e r .  
1 2 .  
l ~ - - - P e t i t i o n e r s  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  m i n i m u m  
g r a n t  i m m u n i t y  f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  
t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s  i n  o r d e r  t o  b e  c o e x t e n s i v e  
w i t h  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
I n  s u p p o r t  o f  t h i s  c o n t e n t i o n ,  p e t i t i o n e r s  r e l y  h e a v i l y  u p o n  
t h e  f o l l o w i n g  l a n g u a g e  f r o m  C o u n s e l m a n :  
W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  
w h i c h  l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  
p r o s e c u t i o n  a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  
q u e s t i o n  p u t  t o  h i m ,  c a n  h a v e  t h e  e f f e c t  o f  
s u p p l a n t i n g  t h e  p r i v i l e g e  c o n f e r r e d  b y  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  s t a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  a g a i n s t  w h i c h  
t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e s i g n e d  
t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i ' J i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l  
p r o v i s i o n ,  a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d  
m u s t  a f f o r d  a b s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  
p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  q u e s t i o n  
r e l a t e s .  1 4 2  U . S .  a t  5 8 5 - 8 6 .  
T h e  C o u n s e l m a n  d e c i s i o n ,  a n d  p a r t i c u l a r l y  t h e  
l a n g u a g e  r e l i e d  u p o n  b y  p e t i t i o n e r s ,  e v o k e d  a  s w i f t  
c o n g r e s s i o n a l  r e s p o n s e .  S i x t e e n  d a y s  a f t e r  t h e  d e c i s i o n ,  
3 2  
a  n e w  i m m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  
w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  
A c t  w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  e f f e c t i v e  
f . , ) ' ,  >  
j . . A . . .  _ , .  ~ J  
1  P  ( . , , _ , c , r - k  
~ ~ £ '  " ' ~  
, , . . , . , - - l  _ > . , - v  
~~r 
l ) , v ' - ~  
r r - - e - +  
1 3 .  
3 3  
i m m u n i t y  s t a t u t e .  T h i s  b i l l ,  w h i c h  b e c a m e  t h e  C o m -
3 4  
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,  
w a s  d r a f t e d  s p e c i f i c a l l y  
t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  
3 5  
p e t i t i o n e r s .  I t  p r o v i d e d  t h a t :  
n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  
a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
d o c u m e n t a r y  o r  o t h e r w i s e  .  .  .  .  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  S t a t .  4 4 3  
T h e  i m m u n i t y  a g a i n s t  p r o s e c u t i o n  a f f o r d e d  b y  t h i s  s t a t u t e  
~ 3 6  
b e c a u s e  t h e  b a s i c  f o r m  f o r  f e d e r a l  i m m u n i t y  s t a t u t e s  
"  
u n t i l  t h e  a d o p t i o n  o f  t h e  s t a t u t e  u n d e r  c o n s i d e r a t i o n .  
N o t w i t h s t a n d i n g  t h e  ~ ~ p o n s e  t o  
A  •  
~~ 
C o u n s e l m a n ~  t h e  C o u r t  h a s  r e c o g n i z e d  t h a t  t h e  c o n c e p t u a l  
J \  
b a s i s  o f  C o u n s e l m a n  i s  t h a t  a  g r a n t  o f  i m m u n i t y  i s  
c o n s t i t u t i o n a l l y  s u f f i c i e n t ~  i f  i t  i s  c o - e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  
~ 
I n  M u r p h y  v .  W a t e r  f r o n t  C o m m ' m ,  3 7 8  U . S .  4 2 ,  5 4 ,  7 8  
• - - = • • , ; , . . " 4 . A . . . .  ( S , , , , f , . . ,  
( 1 9 6 4 ) ,  f f l l B ' .  t h e  C o u r t  » @ l i l 8 ~ i £ l g ' 1  t l l t & t  t h i s  W f t ' S  t h e  
' \  A  
p r i n c i p l e  o f  C o u n s e l m a n ,  w i t h o u t  e v e n  n o t i n g  t h e  b r o a d  
,  
7 k  
" - + ' - "  
- 6  
i  
,  •  J I  
~1~ . . . .  ~ 
~ 4 u - (  
\  
.  
' 2  , 1 - 1 ' 1 9  t . . " " 1 . / ,  
1 4 .  
l a n g u a g e  ~ u r g e d  u p o n  u s  b y  p e t i t i o n e r s .  
~ ·  
,  I  - ,  - : v - .  h  
h e  b r Q a d  l a n _ ~ a g e  i n  ' <  o u n s e l m a n  o n  w h i c  
~ ; r d .  
.,  /  
c o m p l e t e l y  u n n e c e s s a r y  t o  t h e  C o u r t ' s  
d e c i s i o n ,  m u s t  b e  c o n s i d e r e d  d i c t u m .  T h e  s t a t u t e ,  a s  
c o n s t r u e d  b y  t h e  C o u r t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  
f a i l u r e  t o  p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  
o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  
C o u r t  r e p e a t e d t l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  
t h a t  t h e  s t a t u t e :  
/ ' l ,  
/  
t h a t  i t :  
c o u l d  
~ n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  
p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  . . .  ,  
1 4 2  U .  S .  a t  5 6 4 ,  
c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  '
1
u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  o t h e r w i s e ,  a n d  i f  h e  h a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  . . .  ,  1 4 2  U .  S .  a t  5 6 4 ,  
a n d  t h a t  i t :  
1 ' - - ~ P ~  
r~~~ 
t , , , _ - , _ ; [ A ,  . . .  ~ 
~ ( A . - < - ( ~ ~  
< f f  { , , /  
I  
1 5 .  
a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h a t  u s e  o f  
c o m p e l l e d  t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  
t h e r e f r o m  a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  
a n d  o f  s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  
o t h e r  m e a n s  o f  c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y .  
1 4 2  U .  S .  a t  5 8 6 .  
? . I ' h e  C o u r t  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  (  1 9 6 5 ) ,  
~ r - • / ( ' ; , . / - 4 t  ~ ~ r k A .  /  
i n t e r p r e t e d  C o u n s e l m a n  a s  h o l d i n g  ~ t y  s t a t u t e /  
I '  , \  1  
~ -
, . , -
i n s u f f i c i e n t :  
b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t ~  
i n  t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  
i n f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  
t e s t i m o n y .  
3 5 0  U . S .  a t  4 3 6 - 3 7 .  ( E m p h a s i s  s u p p l i e d )  
T h e  U l l m a n  i n t e r p r e t a t i o n  o f  C o u n s e l m a n ,  a s  w e l l  a s  
I  
! "  
t h e  M p 1 x  M l r p h y  ~ -t ; t ~ ~  r e c o g n i t i o n  t h a t  t h e  p r i n c i p l e  o f  
C o u n s e l m a n  i s  t h a t  a  g r a n t  o f  i m m u n i t y  i s  s u f f i c i e n t  i f  
i t  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e ,  r e a f f i r m  
3 7  
o u r  v i e w  t h a t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  i s  d i c t u m .  J  
_ L J j _  
S i n c e  p o s t - C o u n s e l m a n  i m m u n i t y  s t a t u t e s  
r e a c h i n g  t h - i s  C o u r t  h a v e  f o l l o w e d  t h e  p a t t e r n  o f  t h e  
1 8 9 3  A c t  i n  p r o v i d i n g  i m m u n i t y  f r o m  p r o s e c u t i o n  f o r  
3 8  
t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s ,  
It is true that in Murphy it was unnecessary to decide 
-~-41 
the precise issue here involved, whether use and derivative 
I\ 
use immunity is constitutionally sufficient where the jurisdiction 
which compelled the testimony is the same jurisdiction which may 
later bring a prosecution. But we think both the reasoning of the 
~~ #... • ..-
Court,\and the result reache~ compel anl affirmative answer. 
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Rider A, p. (ii){ Immunity Cases) 
The statute attacked provides in relevant part as follows: 
, ' 
[T]he witness may not refuse to comply with the order 
on the basis of this privilege against self-incrimination; 
but no testimony or other information compelled under 
the order ( or any information directly or indirectly 
derived from such testimony or other information) may 
be used against the witness in any criminal case, except 
a prosecution for per)lry, giving a false statement, or 
otherwise falling to comply with the order.* 
*For other provisions of 1970 Act (which is part 5 of the Organized 
Crime Control Act of 1970) relative to immunity of witnesses, see 
18 u. s. c. 6001-60004. 
Alternate Rider A, p. 19 
These two decisions clarified the uncertainty that had previously 
existed. The "constitutional rule" enunciated by the Court is that a state 
witness's privilege against self incrimiaation is not infringed when the 
federal government is prohibited from using "the compelled testimony 
and its fruits". The Court did not say that it was constitutionally necessary 
to go beyond this and provide the type of transactional immunity which would 
foreclose prosecution.* Indeed, as the Court concluded that the less 
c~ J 
restrictive type of imm eft the witness in the same position as if 
he had claimed his privilege a:c.d-tae~ .ee::t the test of coextensivene~ 
it was unnecessary for the Court to mention transactional immunity which 
accords a witness a sanctuary status not embodied in the privilege. 
*Pete: If we use this rider a footnote at this point might be an 
appropriate place to say what ought to be said as to the inability 
of a state to deny the federal government the right to prosecute. 
I judge you would prefer not to emphasize this point by using it in 





2 2 .  
T h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n  o b v i o u s l y  d o e s  n o t  a f f o r d  c o m p l e t e  p r o t e c t i o n  
a g a i n s t  c r i m i n a l  p r o s e c u t i o n .  I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  
p r o t e c t i o n  a g a i n s t  b e i n g  " f o r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  
t o  t h e  i n f l i c t i o n  o f  ' p e n a l t i e s  a f f i x e d  t o  .  .  .  c r i m i n a l  
4 4  
a c t s .  " '  
I m m u n i t y  f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  
w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s  a f f o r d s  g r e a t e r  
° "  ~ ~ , . .  f . . , , J j  
p r o t e c t i o n  t h a n  d o e s  t h e  p r i v i l e g e .  A  ~ a l z n t  o f  i m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  
f r o m  t h e • •  0 £  c o m p e l l e d  t e s t i m o n y  X J U h B 1 K  a f f o r d s  p r e c i s e l y  
- t h b t  1 : S  
t h e  s a m e  p r o t e c t i o n £a f f o r d e d  b y  t h e  p r i v i l e g e .  I m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  o f  c o m p e l l e d  t e s t i m o n y  
p r o h i b i t s  t h e  p r o s e c u t i o r i a l  a u t h o r i t i e s  f r o m  u s i n g  t h e  
c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  t h e r e f o r e  
m S l t r e ! I  
i a f i 1 1 1 1 0 1 t  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e  i n f l i c t i o n  
o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
T h e  f a c t  t h a t  a  w i t n e s s  m a y  s u b s e q u e n t l y  b e  
p r o s e c u t e d  f o r  t h e  c r i m e  c o n c e r n i n g  w h i c h  h e  t e s t i f i e s  
2 3 .  
u n d e r  a  g r a n t  o f  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  d o e s  n o t  r e n d e r  s u c h  i m m u n i t y  i n s u f f i c i e n t .  
S i n c e  t h e  p r o s e c u t i o n  c a n n o t  u s e  t h e  c o m p e l l e d  t e s t i m o n y  
i n  a n y  r e s p e c t ,  t h e  w i t n e s s ' s  r i g h t  n o t  t o  b e  c o m p e l l e d  
t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  
p e n a l t i e s  h a s  n o t  b e e n  i n f r i n g e d .  
W e  n o t e ,  i n  a d d i t i o n ,  t h a t  o n c e  a  d e f e n d a n t  
d e m o n s t r a t e s  t h a t  h e  h a s  p r e v i o u s l y  t e s t i f i e d  u n d e r  a  
g r a n t  o f  i m m u n i t y ,  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  h a v e  
t h e  b u r d e n  o f ~  s h o w i n g ,  b y  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e ,  t h a t  t h e i r  e v i d e n c e  i s  i n  n o  r e s p e c t  d e r i v e d  
4 5  
f r o m  t h e  c o m p e l l e d  t e s t i m o n y .  T h e  s t a t u t e  p r o v i d e s  
t h a t  n o  e v i d e n c e  " i n d i r e c t l y ' : '  d e r i v e d  f r o m  t h e  c o m p e l l e d  
t e s t i m o n y  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a  c r i m i n a l  
c a s e .  V i e w e d  a g a i n s t  t h e  c o n s t i t u t i o n a l  b a c k g r o u n d  
i n  t h e  a r e a  o f  i m m u n i t y  l e g i s l a t i o n ,  t h e  s t a t u t e  o b v i o u s l y  
p r o h i b i t s  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a s  a n  " i n v e s t i g a t o r y  
' - l f o  
~ 
l e a d "  a n d i m  b a r s  t h e  u s e  o f  a n y  e v i d e n c e  o b t a i n e d  a s  
a  r e s u l t  o f  f o c u s i n g  i n v e s t i g a t i o n  o n  a  w i t n e s s  w h o  h a s  
2 4 .  
b e e n  c o m p e l l e d  t o  t e s t i f y  u n d e r  a  g r a n t  o f  i m m u n i t y .  T h i s  
d e g r e e  o f  s t a t u t o r y  p r o t e c t i o n  i n s u r e s  t h a t  t h e  c o m p e l l e d  
~ -
t e s t i m o n y  c a n  i n - n o . - W a . ¥  l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  
p e n a l t i e s  u p o n  a  w i t n e s s .  T h u s  t h e  g r a n t  o f  i m m u n i t y  
l e a v e s  t h e  w i t n e s s  a n d  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  i n  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  t h e  
p r i v i l e g e .  T h e  i m m u n i t y  i s  t h e r e f o r e  c o e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e ,  a n d  s u f f i c e s  t o  s u p p l a n t  t h e  
p r i v i l e g e .  T h e  j u d g m e n t  o f  t h e  C o u r t  o f  A p p e a l s  o f  t h e  
N i n t h  C i r c u i t  a f f i r m i n g  t h e  j u d g m e n t s  o f  c o n t e m p t  i s  
a c c o r d i n g l y  a f f i r m e d .  
3 / 4 / 7 2  C E P  
R e s  N o .  7 0 - 1 1 7 ,  K a s t i g a r  y .  U n i t e d  S t a t e s  
T h e r e  a r e  a  n u m b e r  o f  t h i n g s  c o n c e r n i n g  t h i s  d r a f t  t h a t  
I  w a n t  t o  c a l l  t o  y o u r  a t t e n t i o n s  
( 1 )  I f  t h e  o p i n i o n  i s  t o o  w e a k  i n  i t s  e f f o r t s  t o  
d i s t i n g u i s h  C o u n s e l m a n  a n d  t h e  c a s e s  w h i c h  r e p e a t  i t s  b r o a d  l a n g -
N a  
u a g e ,  w e  c a n  t a k e  t h e  b u l l  b y  t h e  h o r n s  a n d  o v e r r u l e  t h e m ,  
( 2 )  I  h a v e  n o t  u s e d  t h e  w o r d s  " t r a n s a c t i o n a l ' ;  " u s e , "  
a n d  " f r u i t s . "  T h e  f o r m e r  t w o  a r e  b y  a n d  l a r g e  t h e  c r e a t i o n  
o f  l a w  r e v i e w s ,  a n d  t h e  l a t t e r  i s  a  p a r t  o f  a  s e v e r e l y  o v e r -
w o r k e d  m e t a p h o r .  O f  c o u r s e ,  u s i n g  t h e s e  c a t c h  w o r d s  c o u l d  
c u t  d o w n  o n  t h e  l e n g t h  o f  s o m e  o f  t h e  s e n t e n c e s  w h i c h  b o r d e r  
o n  t h e  a w k w a r d .  
( 3 )  T h e  h i s t o r i c a l  s t u f f  i s  o p t i o n a l .  I t s  o n l y  v a l u e  
i s  t o  b l u n t  c r i t i c i s m  t o  t h e  e f f e c t  t h a t  t h e  s t a t u t e  
h y s t e r i c a l  r e a c t i o n  t o  t h e  p r o b l e m  o f  c r i m e .  
( 4 )  I  h a v e  n o t  i n  t e x t  r e f e r r e d  t o  t h e  n a m e  o f  t h e  
s t a t u t e ,  t h e  " O r g a n g a n i z e d  C r i m e  C o n t r o l  A c t  o f  1 9 7 0 . "  
S i n c e  t h i s  c a s e  h a s  n o t h i n g  t o  d o  w i t h  o r g a n i z e d  c r i m e ,  t o  
r e f e r  t o  t h e  s t a t u t e  b y  t h i s  n a m e  s i m p l y  w i l l  o p e n  u s  u p  t o  
b a r b s  f r o m  W O D .  
( 5 )  I  h a v e  n o t  r e f e r r e d  t o  t h e  S G ' s  " j u d g m e n t  o f  
C o n g r e s s "  a r g u m e n t ,  b e c a u s e  I  b e l i e v e  i t  t o  b e  1 0 0 " / 4  
( 6 )  I  h a v e  n o t  r e f e r r e d  t o  t h e  
t h e  s t a t e  ( g o v e r n m e n t )  b y  t h e  u s e  o f  u s e  i m m u n i t y .  S i n c e  
t h e  d r a f t  
d o e s  n o t  r e l y  o n  a  b a l a n c i n g  a n a l y s i s ,  I  d o  n o t  
t J 1 ( .  
I ~  
~ 
. . .  _ , ; _ k , . ; 1  
g ~  
, _ _ , , _ . . .  
f i n d  s u c h  a r g u m e n t s  p e r t i n e n t .  
~ f s  d _ o  ~ W  U V  / - w - t l  P V - -
~-~ . . .  H  c ; . .  / - 2 . . ' - L  J . - v w - - 1 - t . . .  ' 4 1  , , , . , / > ~  
( 7 )  I  m u s t  a d d  a  f e w  p a r a g r a p h s  n e a r  t h e  e n d  i n  o r d e r  
t o  a n t i c i p a t e  p o i n t s  m a d e  i n  d i s s e n t ,  e . g . ,  t h e  d i f f e r e n c e  /  
b e t w e e n  a  j u r i s d i c t i o n  c o m p e l l i n g  t e s t i m o n y  a n d  a  j u r i s d i c t i o n  ,  
s e e k i n g  t o  b e n e f i t  f r o m  t h e  c o m p e l l e d  t e s t i m o n y ,  e t c .  
( 8 )  I  n e e d  a  b i t  m o r e  a b o u t  t h e  n a t u r e  o f  t h e  5 t h  
a m e n d m e n t  p r i v i l e g e ,  s u c h  a s  t h e  f a c t  t h a t  t h e  5 t h  a l o n e  p r o h i b i t s  
t h e  " u s e "  o f  c o m p e l l e d  t e s t i m o n y .  S e e  A d a m s  y .  M a r y l a n d ,  
3 4 7  U S  1 7 9 ,  1 8 1  ( 1 9 5 4 ) .  I n  a d d i t i o n ,  a  c o m p a r i s o n  t o  4 t h  
a m e n d m e n t  e x c l u s i o n a r y  r u l e s  m a y  b e  i n  o r d e r .  ~ . ! ; . . , , _ _ _ ,  
C E P  
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P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  i s  t h a t  " n o  p e r s o n  •  •  •  
s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m -
s e l f , "  d e p r i v e s  C o n g r e s s  o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f -
i n c r i m i n a t i o n ,  e v e n  i f  t h e  r e q u i s i t e  i m m u n i t y  i s  g r a n t e d  p r i o r  t o  t h e  
c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  I n  o t h e r  w o r d s ,  p e t i t i o n e r s  
a s s e r t  t h a t  n o  i m m u n i t y  s t a t u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  
b a s i s  f o r  c o m p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  
r e c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) ,  
a n d  U l l m a n  v .  U n i t e •  s t a t e s ,  3 5 0  U .  s .  4 2 2  ( 1 9 5 6 ) ,  d e c i s i o n s  w h i c h  
u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  i m m u n i t y  J l i l l l  
s t a t u t e s . •  W e  f i n d  n o  
m e r i t  t o  t h i s  c m t e n t i o n  a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n .  
P e t i t i o n e r s '  s e c o n d  c m t e n t i o n  i s  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  
p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t u t e  e n a c t e d  i n  1 9 7 0 ,  1 8  
U .  s .  C .  6 0 0 ~  i s  n o t  c o e x t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
• A c c o r d ,  G a r d n e r  v .  B r o d e r i c ~  3 9 2  u .  s .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  M u r p h y  
v .  , A r n d s t e i n ,  2 6 6  U .  s .  3 4 ,  4 2 1 9 2 4 )  ( B r a n d e i s ,  J .  ) ;  H e i k e  v .  




i i .  
a g a i n s t  c o m p u l s o r y  s e l f  - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  u n c o n s t i t u t i o n a l  
P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  i n  t h i s  r e s p e c t  b e t w e e n  s t a t u t e s  w h i c h  
g r a n t  i m m u n i t y  f r o m  p r o s e c u t i o n  ( s o m e t i m e s  r e f e r r e d  t o  a s  " t r a n s -
a c t i o n a l ' i m m u n i t y )  a n d  t h o s e  w h i c h  l i m i t  t h e  i m m u n i t y  t o  t h e  u s e  o f  
t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  ( s o m e t i m e s  
r e f e r r e d  t o  a s  " u s e  a n d  f r u i t s "  i m m u n i t y ) • .  T h e  t e s t  d e r i v e d  f r o m  
h i s t o r y  a s  w e l l  a s  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  i m m u n i t y  
g r a n t e d  p e t i t i o n e r s  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  
t h e  p r i v i l e g e .  I f  s o ,  t h e i r  r e f u s a l s  t o  a n s w e r  b a s e d  o n  t h e  p r i v i l e g e  
w e r e  u n j u s t i f i e d ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  p r o p e r .  B r o w n  
v .  W a l k e r ,  1 6 1  U .  s .  5 9 1  ( 1 8 9 6 ) .  I f  o o  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  
g r a n t e d  p e t i t i o n e r s  w a s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  a f f o r d e d  
b y  t h e  p r i v i l e g e ,  p e t i t i o o e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o  a n s w e r ,  a n d  
\  
t h e  j u d g m e n t s  o f  c o o t e m p t  m u s t  b e  v a c a t e d .  M c C a r t h y  v .  A r n c \ s t e i n ,  
2 6 6  u .  s .  3 4 ,  4 2  ( 1 9 4 2 ) .  \  
\ \  
I  \  
I  
* S e e  P i c c i r I I l o v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) .  T h e  s t a t u t e  h e r \ ~  
i n v o l v e d ,  1 8  U . S .  C .  6 0 0 2 ,  p r o v i d e s  f o r  t h e  l a t t e r  t y p e  i m m u n i t y .  W ; ' h e n  
a  w i t n e s s  m s  c o n p e l l e d  b y  a  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
c l a i m  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  t h e  s t a t u t e  
s p e c i f i e s :  ' ' N o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  u n d e r  t h e  
o r d e r  ( o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  
t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a n y  ' \  
c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e -
m e n t ,  o r  o t h e r w i s e  f a i l i n g  t o  c o m p l y  w i t h  t h e  o r d e r . "  
i i i .  
P e t i t i o n e r s  r e l y  u p o n  C o u n s e l m a n  v .  M : N s : t • t « :  H i t c h c o c k ,  s u p r a ,  
t h e  f i r s t  c a s e  i n  w h i c h  t h i s  C o o r t  c o n s i d e r e d  a  c o n s t i t u t i o n a l  c h a l l e n g e  
t o  a n  i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  t h e  I m m u n i t y  A c t  o f  1 8 6 8 ,  
p r o v i d e d  t h a t  n o  " e v i d e n c e i  o b t a i n e d  f r o m  a  p a r t y  o r  w i t n e s s  b y  m e a n s  
a  j u d i c i a l  p r o c e e d i n g  •  •  •  s h a l l  b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  m a n n e r  
u s e d  a g a i n s t  h i m  . . •  i n  a n y  c o u r t  o f  t h e  U n i t e d  s t a t e s  • . •  " .  
N d l w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  a n d  o r d e r  t o  t e s t i l y  u n d e r  t h e  
1 8 6 8  a c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
B i a f  s e l f - i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  b e f o r e  a  f e d e r a l  g r a n d  j u r y .  
H e  w a s  c o n s e q u e n t l y  a d j u d g e d  i n  c o n t e m p t  o f  c o u r t .  O n  a p p e a l ,  t h i s  
C o u r t  c o n s t r u e d  t h e  s t a t u t e  t o  p r o t e c t  a  w i t n e s s  o n l y  a g a i n s t  t h e  u s e  
o f  t h e  s p e c U i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  u n d e r  g m  t h e  g r a n t  o f  
i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  t h a t  t h e  s t a t u t e  ' ' w o u l d  n o t  
p r e v e n t  t h e  u s e  o f  h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  
\  
b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m .  "  T h e  C o u r t  h e l d  t h a t  a n  i m m \ m i t y  
\  
s t a t u t e  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e  a g a i n s t  s e l f  i n c r i m i n a t i o n ,  ~ , d  







p r i v i l e g e  u n l e s s  t h e  s c ~  o f  t h e  s t a t u t o r y  g r a n t  i s  c o e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e .  S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  b y  t h e  
C o u r t ,  J l l l d l t k  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  
e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  
t h e  w i t n e s s  t o  t h e  s a m e  e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  
.  p r o t e c t  h i m .  T h e  s t a t u t e  a c c o r d i n g l y  w a s  h e l d  i n v a l i d .  I n  t h e  
c o u r s e  o f  i t s  o p i n i o n ,  t h e  C o u r t  s a i d :  
W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c c m -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  s t a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  a g a i n s t  w h i c h  t h e  
c o n s t i t u t i a i a l  p r < i l i b i t i o n  w a s  d e s i g n e d  t o  g u a r d ,  
a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  p r < i l i b i t i o n .  I n  
v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  a  s t a t u t o r y  
e n a c t m e n t ,  t o  b e  v a l i d  m u s t  a f f o r d  a b s o l u t e  i m m u n i t y  
a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  
t h e  q u e s t i o n  r e l a t e s .  1 4 2  U .  s .  a t  8 5 8 - 8 6 .  
S i x t e e n  d a y s  a f t e r  t h e  d e c i s i o n ,  a  n e w  i m m u n i t y  b i l l  w a s  
i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  
I n t e r s t a t e  C o m m e r c e  A c t  w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  
e f f e c t i v e  i m m u n i t y  s t a t u t e .  T h e  b i l l ,  w h i c h  b e c a m e  t h e  C o m p u l s o r y  
T e s t i m o n y  A c t  o f  1 8 9 3 ,  w a s  d r a f t e d  s p e c i f i c a l l y  t o  m e e t  t h e  b r o a d  
l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  a b o v e .  T h e  n e w  A c t  p r o v i d e d  t h a t :  
i v .  
n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  
a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
d o c u m e n t a r y  o r  o t h e r w i s e .  •  •  .  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  s t a t .  4 4 3  
v .  
T h i s  t y p e  o f  " t r a n s a c t i o n a l "  i m m u n i t y  b e c a u s e  t h e  b a s i c  f o r m  
f o r  t h e  n u m e r o u s  f e d e r a l  i m m u n i t y  s t a t u t e s  u n t i l  1 9 7 0  w h e n ,  a f t e r  
a  r e e x a m i n a t i o n  o f  t h e  a d e q u a c y  o f  e x i s t i n g  l a w  a n d  o f  t h e  a p p l i c a b l e  
c o o s t i t u t i o n a l  p r i n c i p l e s ,  t h e  C o n g r e s s  e n a c t e d  t h e  s t a t u t e  h e r e  u n d e r  
c o n s i d e r a t i o n .  
N o t w i t h s t a n d i n g  t h e  p r e c i p i b l o u s  c o n g r e s s i o n a l  r e s p o n s e  t o  
C o u n s e l m a n  
.  
v i  
T h e  n e w  s t a t u t e  d o e s  n o t '  a f f o r d  ( t h e )  a b s o l u t e  i m m u n i t y  a g a i n s t  
f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n .  R a t h e r ,  i t  w a s  
f r a m e d  t o  m e e t  t h e  r a t i o n a l e  o f  C o u n s e l m a n  a n d  s u b s e q u e n t  d e c i s i o n s  
o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t h e  
s c o p e  o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f  i n c r i m i n a t i o n .  
T h e  s t a t u t e  e x p l i c i t l y  p r o s c r i b e s  t h e  u s e  i n  a n y  z  c r i m i n a l c a s e  o f  
" t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  
i n f o r m a t i o n  d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  
o t h e r  i n f o r m a t i o n ) " .  W e  h o l d  t h a t  i m m u n i t y  f r o m  t h e  u s e  o f  c o m -
p e l l e d  t e s t i m o n y  a n d  a l l  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  
w i t h  t h e . p . n i  p r i v i l e g e  a g a i n s t  s e l f  J m m . t . w n H •  i n c r i m i n a t i o n  a n d  i s  
s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  
t h e  g r a n t  o f  i m m u n i t y  m u s t  b e  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e ,  i t  
n e e d  n o t  b e  b r o a d e r .  W e  b e l i e v e  t h a t  t h e  t r a n s a c t i o n a l  t y p e  o f  
i m m u n i t y ,  w h i c h  i m m u n i z e s  a g a i n s t  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  
w h i c h  t h e  c o m p e l l e d  t e s t i m m y  r e l a t e s ,  p l a c e s  t h e  w i t n e s s  i n  a  
a■,-cliwl s u p e r i o r  p o s i t i o n  - a f f o r d i n g  h i m  a  c o o . s i d e r a b l y  b r o a d e r  
v i i .  
p r o t e c t i o n  - t h a n  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  i t s e l f .  
T h i s  h o l d i n g  i s  c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  b a s i s  o f  
C o u n s e l m a n  a s  w e l l  a s  w i t h  s u b s 9 1 u e n t  d e c i s i o n s  o f  t h e  C o u r t .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o o .  b y  p e t i t i o n e r s ,  w a s  
u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  a c c o r d i n g l y  m u s t  b e  c o n -
s i d e r e d  a s  d i c t u m .  T h e  s t a t u t e  b e f o r e  t h e  C o u r t ,  a s  c c m s t r u e d  b y  
i t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o  p r o o i b i t  t h e  u s e  a g a i n s t  t h e  
i m m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  
T h e  C o u r t  r e p e a t e d l y  e m p h a i s z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
t h a t  i t :  
c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  
p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  • • • .  ,  
1 4 2  U .  s .  a t  5 6 4 ,  
c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h •  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  c t h e r w i s e ,  a n d  i f  h e  h a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  • • •  ,  1 4 2  U .  s .  a t  5 6 4 ,  








a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  
a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  
s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  
m e a n s  o f  c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y .  1 4 2  
u .  s .  a t  1 8 6 .  
T h e  C o u r t  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  s .  4 2 2  ( 1 9 6 5 )  
v i i i  
i n t e r p r e t e d  C o u n s e l m a n  a s  h o l d i n g  t h a t  t h e  s t a t u t e  t h e r e i m x  i n v o l v e d  
w a s  i n s u f f i c i e n t :  
b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  
i n  t h a t  i t  m e r e l y  f o r  b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  
i n f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  
t e s t i m o n y .  
3 5 0  U .  s .  a t  4 3 6 9 3 7 .  ( E m p h a s i s  s u p p l i e d )  
\  
( H e r e  r e t u r n  t o  P e t e ' s  d r a f t  o n  l ~ •  1 6 ,  c o m m e n c i n g  w i t h  
k  t h e  d i s c u s s i o n  o f  M u r p h y .  )  
/  
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. t < . 1 c t e r  A ,  p .  1 ~  
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~ h  "  l t - i s  t h t t s  e v i < l e a t  t h a , t d ! ,- - 1  M u r j l f t y. . . t t , £ . . £ ~  
J <  , , . ,  s q u a r e l y  7 : . c e d  t h e  i s s u e  w h e t h e r ,  t o  b e  c o e x t e n s i v e  w i t h  t h e ~  
·~ ·  
:\  l  
f - k - e -
p r i v i l e g e ,  a f t  i m n m n i t y  g r a n t  h a d  t o  a f f o r d  i m m u n i t y  f r o m  p r o s e c u t i o n  
o r  w h e t h e r  a s s u r a n c e  t h a t  t h e  t e s t i m o n y  o f  a  w i t n e s s  c o u l d  n o t  b e  u s e d  
i n  a n y  w a y  a g a i n s t  h i m  w a s  c o n s t i t u t i o n a l l y  s u f f i c i e n t .  A l t h o u g h  a  
u s e - t y p e  s t a t u t e  w a s  n o t  b e f o r e  t h e  C o u r t ,  a  d e c i s i o n  o n  p r i n c i p l e  
a s  t o  t h e  p e r m i s s i b i l i t y  o f  s u c h  i m m u n i t y  c o u l d  n o t  b e  a v o i d e d .  . . . j / p - - -
t h e  f o d e l ' a : 1 - g e w e n r - -
- - e - F - - t e  p F e e l u d e  o t h e x  ~ t a t c s  O F  
t a m  J a c k s  t h e - a _ _- f } r M ' Q W w ,  
r S t  
m e n t  : f : p o r o  i n i t i a t i n g  p r o s e c t t t i e n s } f  t h e  F i f t h  A m e n d m e n t  r e q u i r e s  
i m m u n i t y  f r o m  p r o s e c u t i o n ,  n o  s t a t e  c o u l d  e n a c t  a  v a l i d  i m m u n i t y  
s t a t u t e  a s  t h e  s t a t e s  l a c k  t h e  p o w e r  t o  p r e c l u d e  o t h e r  s t a t e s  o r  t h e  
f e d e r a l  g o v e r n m e n t  f r o m  i n i t i a t i n g  p r o s e c u t i o n s .  T h i s  w a s  t h e  
i s s u e s  r e s o l v e d  i n  M u r p h y  b y  a ~  h o l d i n g  t h a t  i m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  w a s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e .  
T h e  c o n c u r r i n g  o p i n i o n  o f  M r .  J u s t i c e  W h i t e  ( H  j o i n e d  b y  
M r .  J u s t i c e  ~ t e w a r t )  e m  e l a b o r a t e s  o n  t h e  p l a i n  i m p o r t  o f  t h e  
m a j o r i t y  d e c i s i o n :  
1  •  
- .  / " • •  
~ *  *  *  t h e  C o u r t  d o e s  n o t  a c c e p t  t h e  f a r - r e a c h i n g  
x  a n d  i n  m y  v i e w  w h o l l y  u n n e c e s s a r y  c o n s t i t u t i o n a l  
p r i n c i p l e  t h a t  t h e  p r i v i l e g e  r e q u i r e s  n o t  o n l y  c o m -
p l e t e  p r o t e c t i o n  a g a i n s t  a n y  u s e  o f  c o m p e l l e d  
t e s t i m o n y  i n  a n y  m a n n e r  i n  o t h e r  j u r i s d i c t i o n s  
b u t  a l s o  a b s o l u t e  i m m u n i t y  i n  t h e s e  j u r i s d i c a t i o n s  
f r o m  a n y  p r o s e c u t i o n  p e r t a i n i n g  t o  a n y  o f  t h e  
t e s i m o n y  g i v e n .  T h e  r u l e  w h i c h  t h e  C o u r t  d o e s  
n o t  a d o p t  f i n d s  o n l y  i l l u s o r y  s u p p o r t  i n  a  d i c t u m  
o f  t h e  C o u r ~  a n d ,  a s  I  s h a l l  s h o w ,  a f f o r d s  n o  
m o r e  p r o t e c t i o n  a g a i n s t  c o m p e l l e d  i n f o r m a t i o n  
t h a n  d o e s  t h e  r u l e  f o r b i d d i n g  f e d e r a l  o f f i c i a l s  
a c c e s s  t o  s t a t e m e n t s  m a d e  i n  e x c h a n g e  f o r  a  
g r a n t  o f  s t a t e  i m m u n i t y . * *  *  ( * )  
I t  i s  t r u e  t h a t  i n  M u r p h y  i t  w a s  u n n e c e s s a r y  t o  d e c i d e  
t h e  p r e c i s e  i s s u e  h e r e  i n v o l v e d ,  w h e t h e r  u s e  a n d  d e r i v a t i v e  
u s e  i m m u n i t y  i s  c o n s t i t u t i o n a l l y  s u f f i c i e n t  w h e r e  t h e  j u r i s d i c t i o n  
w h i c h  c o m p e l l e d  t h e  t e s t i m o n y  i s  t h e  s a m e  j u r i s d i c t i o n  w h i c h  m a y  
l a t e r  b r i n g  a  p r o s e c u t i o n .  B u t  w e  t h i n k  b o t h  t h e  r e a s o n i n g  o f  t h e  
C o u r t  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  a n i  a f f i r m a t i v e  a n s w e r .  
( H e r e  g o  b a c k  t o  P e t e ' s  d r a f t  c o m m e n c i n g  a t  t h e  t o p  o f  
p .  2 1  ) .  
* 3 7 8  u .  s .  9 2 - 9 3 .  
i i .  
~ - i , ,  
\  
C ,  
v  
c e p ;  s s  : , ;  " L . /  - ,  " L .  u r a n .  
~ I - t > j  3  / 7 - - /  / 7  - Z . . . . . .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
s t a t e s  G o v e r n m e n t  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n w i l l i n g  
.  
w i t n e s s ,  o v - e 1  a  ~ ~ = d m e n t  p r i v i l e g e  
A  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  o n  
t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  
i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m m u n i t y  
f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e ~  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  j ' p p e a r  b e f o r e  a  
U n i t e d  s t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r -
n i a  o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t  b e l i e v e d  t h a t  
t h e i r  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  : t k R  F i : f l . : h  A m e n d m e n t  
privilege♦ 
) - w r u s e - t e - t e s t H y .  
~ R - a n 4 D  
J . - 1 . u l . . .  
P r i o r  t o  p 0 t i t i o n e 1 : l f l l l '  s c h e d u l e d  
, A , .  
a p p e a r a n c e s ,  t h e  G o v e r n m e n t  a p p l i e d  t o  t h e  d i s t r i c t  
c o u r t  f o r  a n  o r d e r  d i r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  
q u e s t i o n s  a n d  p r o d u c e  e v i d e n c e  E R E i  b e f o r e  t h e  g r a n d  
2 .  
j u r y  u n d e r  a  g r a n t  o f  i m m u n i t y  c o n f e r r e d  p u r s u a n t  t o  
1 8  U . S .  C .  §  6 0 0 2 - 0 3  ( 1 9 7 0 ) .  P e t i t i o n e r s  o p p o s e d  
i s s u a n c e  o f  t h e  o r d e r ,  c o n t e n d i n g  p r i m a r i l y  t h a t  t h e  
s c o p e  o f  t h e  i m m u n i t y  a u t h o r i z e d  b y  t h e  s t a t u t e  w a s  n o t  
c o e x t e n s i v e  w i t h ~  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  w a s  t h e r e f o r e  n o t  s u f f i c i e n t  t o  c o m p e l  
t h e  
t h e i r  t e s t i m o n y  o v e r  a  c l i ~ m  o : t / p r i v i l e g e .  T h e  d i s t r i c t  
c o u r t  r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  
t o  a p p e a r  b e f o r e  t h e  g r a n d  j u r y  a n d  a n s w e r  i t s  
q u e s t i o n s  u n d e r  t h e  s t a t u t o r y  g r a n t  o f  i m m u n i t y .  
1 /  P e t i t i o n e r s  a p p e a r e d  b e f o r e  t h e  g r a n d  j u r y ,  b u t  r e f u s e d  
t o  a n s w e r  i t s  q u e s t i o n s .  P e t i t i o n e r s  w e r e  b r o u g h t  b e f o r e  
t h e  d i s t r i c t  c o u r t ,  a n d  e a c h  p e r s i s t e d  i n  h i s  r e f u s a l  t o  
a n s w e r  t h e  g r a n d  j u r y ' s  q u e s t i o n s .  T h e  c o u r t  f o u n d  b o t h  
i n  c o n t e m p t ,  a n d  c o m m i t t e d  t h e m  t o  t h e  c u s t o d y  o f  t h e  
A t t o r n e y  G e n e r a l  u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  
k  
j u r y ' s  q u e s t i o n s ~  t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d .  
*  n . - _  ~ ~ ~ ~ ~ 
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T h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  
S t e w a r t  v .  U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A  9  1 9 7 1 ) .  
T h i s  C o u r t  g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  
- - - - - -
- •  -
p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i m o n y  
r e l a t e s  i n  o r d e r  t o  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  
w  
b e f o r e  a  g r a n d  j u r y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e  a g a i n s t  
~ s e l f - i n c r i m i n a t i o n ,  o r  w h e t h e r  i m m u n i t y  f r o m  
t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n ~ e  d e r i v e d j  
I  t h e r e f r o m  s u f f i c e s  t o  t h a t  e n d _ :  4 0 2  U .  ~ ~ ( 1 9 7 1 ) \  _  
- .  -
~~ + u - . .  ~~ I V 9 , • - ~  I •  
I m m u n i t y  3 i x  s t a t u t e s ,  l i k e  t h e  p r i v i l e g e  a g a i n s t  
c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  h a v e  h i s t o r i c a l  r o o t s  
w h i c h  r u n  d e e p  i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e .  S o o n  
a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
b e c a u s e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  
a .  
1  
t h e  p r i v i l e g e  d i d  n o t  p p l y  w h e n  i m m u n i t y  h a d  b e e n  
2  
g r a n t e d .  
P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  
4 .  
3  
1 7 1 0  d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  w h i c h  b e c a m e  
t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  i n  l &  
T h e s e  
w h o  w a s  c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  A f t e r  
t h e  w i n n e r  r e s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  
h e  w a s  " a c q u i t t e d ,  i n d e m n i f i e d  [ i m m u n i z e d ]  a n d  d i s -
c h a r g e d  f r o m  a n y  f u r t h e r  o r  o t h e r  p u n i s h m e n t ,  f o r f e i t u r e  
o r  p e n a l t y ,  w h i c h  h e  . . .  m a y  h a v e  i n c u r r e d  b y  t h e  
5  
p l a y i n g  f o r ,  a n d  w i n n i n g  s u c h  m o n e y .  .  .  
I I  
A n o t h e r  
n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  
M a c c l e s f i e l d .  T h e  L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  
H o u s e  o f  C o m m o n s  o f  t h e  s a l e  c f  p u b l i c  o f f i c e s  a n d  
a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  t e s t i m o n y  o f  
M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  
i n c r i m i n a t e  t h e m s e l v e s  b y  t e s t i f y i n g  t h a t  t h e y  h a d  
5 .  
p u r c h a s e d  t h e i r  o f f i c e s ,  P a r l i a m e n t  e n a c t e d  a  s t a t u t e  
g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  a s  
,  M a s t e r s  i n  C h a n c e r y .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  
6  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  ,  1 1 4 7  ( 1 7 2 5 ) .  
T h e  l e g i s l a t u r e s  i n  c o l o n i a l  P e n n s y l v a n i a  a n d  N e w  Y o r k  
7  
e n a c t e d  i m m u n i t y  l e g i s l a t i o n  i n  t h e  e i g h t e e n t h  c e n t u r y ,  
8  
a n d  f e d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  1 8 5 7 .  
(  , ,  1  "  
1 1 3 7 : :  
- b ½ k ~ t h e  p r n > i : l e g e  a g a : h 1 s t  c o r t r p a r s - o r - y - s e l i - i n e r i m i n a -
- - r  
t i 0 n ,  t h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  r e s i d e n t s  t o  
t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n -
m e n t a l  a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  
p  9  ~ ,  , , ~  - . .  /  , , . .  , '  ~  4  I <  A  , t  4  ; , . ,  
j u r i ~ r u d e n c e .  T h e  J X ) W e r J t ~  e e m p e l  i : e , s - i - a e n t s - t e r a p p e a r  ~ 
~ n d - t e s t i f ~  i n  c . Q U . F t  w a s  e s t a b l i s h e d  b y : s :  s t a t u t e  i n  
~ ~ . . e . . . ,  
I '  1 0  
E n g l a n d \ •  1 5 6 2 ,  a n d  L o r d  B a c o n  o b s e r v e d  i n  1 6 1 2  
t h a t  a l l  s u b j e c t s  o w e d  t h e  K i n g  t h e i r  " k n o w l e d g e  a n d  
1 1  
d i s c o v e r y .  "  
W h i l e  i t  i s  n o t  c l e a r  w h e n  g r a n d  j u r i e s  
f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  s e c u r e  t h e  
a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  g e n e r a l  
, , , - - - -
6 .  
c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  r i g h t  t o  e v e r y  
m a n ' s  e v i d e n c e "  w a s  c o n s i d e r e d  a n  " i n d u b i t a b l e  c e r t a i n t y "  
1  C )  
R i d e r  A ,  p .  6  
C f f  I n  h i s  c o n c u r r i n g  o p i n i o n  i n  M u r p h y  v .  W a t e r f r o n t  C o m  ' m ,  
,  9 3 - 4  
3 7 8  U . S .  5 2 / ( 1 9 6 3 ) ,  M r .  J u s t i c e  W h i t e  p u t  i n  p r o p e r  p e r s p e c t i v e  t h i s  
e s s e n t i a l  p o w e r  o f  g o v e r n m e n t :  
" A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  o f  t h e  
p o w e r s  o f  t h e  s t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n m e n t  ~ 
t o  a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n m e n t  ~
o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  c o m p e l  r e s i d e n t s  
t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  o r  a g e n c i e s .  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U . S .  2 7 3 .  S u c h  t e s t i m o n y  
c o n s t i t u t e s  o n e  o f  t h e  G o v e r n m e n t ' s  p r i m a r y  s o u r c e s  o f  
i n f o r m a t i o n .  T h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
s a f e g u a r d i n g  a  c o m p l e x  o f  s i g n i f i c a n t  v a l u e s ,  r e p r e s e n t s  
a  b r o a d  e x c e p t i o n  t o  g o v e r n m e n t a l  p o w e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  t h e  c i t i z e n r y .  "  ~ ~ b t ~ b a m b ~ ~ ! k  
I \  
- - r - n  _ . . _  ' - ' V  , . _ , \ . J . I . J . . l . _ t J ' - ' . A .  . . , , . . . . . , U . . , , . J . J . . J . . J . V J . J . J / A J . . 0  . 1 . J . J . . l J . J . l . C U  u y  L l l C  
F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  : K : E l m c o p :  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a s  w e l l  a s  b y  o t h e r  t e s t i m o n i a l  
e x e m p t i o n s  a n d  p r i v i l e g e s  w h i c h  a l s o  e x e m p t  w i t n e ~ e s  
1 4  
f r o m  t h e  t e s t i m o n i a l  d u t y .  
T h e  p r i v i l e g e  a g a i n s t  s e l f -
. .  
. 7 ~ . )  c : ' ;  
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/ - 1 J L - - I - ,  
1 c .  
~ ~ t : : : o  ,  
, r '  I  
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. . . .  
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0 J . _  
i n c r i m i n a t i o n  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t a l  v a l u e s  ~ i ' ~ I  
1 5  
a n d  m o s t  n o b l e  a s p i r a t i o n s ,  a n d  ' ·' r e g i s t e r s  a n  i m p o r t a n t  
a d v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y  - ' o n e  o f  t h e  
g r e a t  l a n d m a r k s  i n  m a n ' s  s t r u g g l e  t o  m a k e  h i m s e l f  
1 6  
K : m i x  c i v i l i z ~ d ' . "  T h e  p r i v i l e g e  c a n  b e  a s s e r t e d  i n  a n y  
p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  a d m i n i s t r a t i v e  o r  j u d i c i a \  
1 7  
l  
i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  a n d  i t  p r o t e c t s  a g a i n s t  a n y  
d i s c l o s u r e s  w h i c h  t h e  w i t n _ e s s  r e a s o n a b l y  b e l i e v e s  c o u l d  
b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  o t h e r  
8  
e v i d e n c e  t h a t  m i g h t  b e  s o .  u s e d .  , \  
a . , . . . ,  
J - •  j  
? - 1 . & > - f  - ~  - -
j  ~ 
I m m u n i t y  s t a t u t e s . S i j 8 k  t o  a . 0 6 - 0 m r a e d a t e - t - h e  
- o o w e r - e f  g o ¥ . e r n m e n t  - t o  c o m p e l  t e s t i m - 0 1 r y ,,  
" 1 ~  
I  
~ - , , ,  
~ 
o f  r e s i d e n t s  t o  t e s t i f y .  
T h e &  e x i s t e n c e, _  r e f l e c t s  t h e  ~ 
a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  - ,  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  o m t d « = l  
c a p a b l e  o f  g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  
i n  t h e  c r i m e .  I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e  c o n t e x t  
• '  .  
.  l f p /  s s  1 c c  ; j /  o /  · , i  
r t 1 a e r  R . ,  p .  ~ 
~ - ~ ~ u w - , . . ,  Y '  8 "  
I I .  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  i s  t h a t  " n o  p e r s o n  . . .  
s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m -
s e l f , "  d e p r i v e s  C o n g r e s s  o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f -
i n c r i m i n a t i o n ,  e v e n  i f  t h e  r e q u i s i t e  i m m u n i t y  i s  g r a n t e d  p r i o r  t o  t h e  
c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  I n  o t h e r  w o r d s ,  p e t i t i o n e r s  
a s s e r t  t h a t  n o  i m m u n i t y  s t a t u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  
b a s i s  f o r  c o m p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  
r e c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) ,  
a n d  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) ,  d e c i s i o n s  w h i c h  
~ t h e  c o n s t i t u t i o n a l i t y  o f  i m m u n i t y ~  s t a t u t e s . *  W e  f i n d  n o  
' 1  
m e r i t  t o  t h i s  c o n t e n t i o n  a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n .  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  
p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t u t e  e n a c t e d  i n  1 9 7 0 ,  1 8  
U . S .  C .  6 0 0 ~  i s  n o t  c o e x t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
* A c c o r d ,  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  M u r p h y  
v .  A r n d s t e i n ,  2 6 6  U . S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r a n d e i s ,  J . ) ;  H e i k e  v .  
U n i t e d  S t a t e s ,  2 2 7  U . S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J .  ) .  
--
Rider A, p. (ii)( Immunity Cases) 
The statute attacked provides in relevant part as follows: 
[T]he witness may not refuse to comply with the order 
on the basis of /his privilege against self-incrimination; 
but no testimony or other information compelled under 
the order ( or any information directly or indirectly 
derived from such testimony or other information) may 
be used against the witness in any criminal case, except 
a prosecution for perjury, giving a false statement, or 
otherwise failing to comply with the order.* 
::e: 
*For other provisions of 1970 Act (which is part .C, of the Organized 
Crime Control Act of 1970) relative to immunity of witnesses, see 
18 U.S. C. 6001-60004. 
' JJ,~ 
I / ~ iii. 
)I 
I <./-2, lt.5. S'</- 7 (I %f '9 
Petitioners rely pon Counselman v. ~Hitchcock, SHtt!!:3-, J 
I\ 
the first case in which t is Court considered a constitutional challenge 
to an immunity statute. 
provided that n 
Wa, judicial proceeding 
" 
the Immunity Act of 1868, 
btained from a party or witness by means 
dT' 
shall be given in evidence, or in any manner 
used against(him). .. in any court of the United states ... " 
Ndtvithstanding a grant of immunity and order to testify under the 
1868 act, the witness, asserting his privilege against compulsory 
:smf self-incrimination, refused to testify before a federal grand jury. 
He was consequently adjudged in contempt of court. On appeal, this 
Court construed the statute to protect a witness only against the use 
of the specific testimony compelled from him under ~ the grant of 
immunity. This construction meant that the statute "would not 
prevent the use of his testimony to search out other testimony to 
be used in evidence against him. 11 The Court held that an immunity 
statute cannot supplant the privilege against self incril_Ilination, and 
a grant of immunity cannot compel testimony over a claim of the 
I  I )  
i i .  
a g a i n s t  c o m p u l s o r y  s e l f  - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  u n c o n s t i t u t i o n a l .  
~ , 1 - ~ I  ,  
/  ~ P e t i t i o n e r s  d r a : V  a  d i s t i n c t i o n ~  b e t w e e n  s t a t u t e s  w h i c h  
r f : ; t : 1 : : - L  ~ 9 .  ~ ~
~ g r a . R t"  i m m u a i t y - h o m  ~ r o e o e c a t i u x F ( s o n r u i i ~ e r r m : t = t o - , a s - - - 1 - 1 : t : : F a : n s -
- ~ ~ f - h _ . , ~  ~ -
a c t a : , . .  f ' i m m u n i : t ~ - )  a n d  t h o s e  w h i c h  l i m i t  t h e  i m m u n i t y  ) o - .  u s e  o f  
' j ( - -
t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  . b ~ e s  
~ f  
~ ~ h _  h . _ ~  .- - k , o k J - . .  
r e f e r r e d  h ~  a - s  " l i S a - a R d J - r n ; i t : s J i '  1 m n n m i t - y ) ' > f :  T h ~ t e s t , d e ~ r : c f i ) - r e , ~  , i . , , u . ; ,  
h i s t o r y  a s  w e l l  a s  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  i m m u n i t y  
g r a n t e d  p e t i t i o n e r s  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  
t h e  p r i v i l e g e .  I f  s o ,  t h e i r  r e f u s a l s  t o  a n s w e r  b a s e d  o n  t h e  p r i v i l e g e  
w e r e  u n j u s t i f i e d ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  p r o p e r .  B r o w n  
v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  ( 1 8 9 6 ) .  I f  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  
g r a n t e d  p e t i t i o n e r s  w a s  n o t  a s  c o m p r e h e n s i v e  f  s  t h e  p r o t e c t i o n  a f f o r d e d  
b y  t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o  a n s w e r ~  a n d  
t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d .  M c C a r t h y  v .  A r n d s t e i n ,  
2 6 6  u .  s .  3 4 ,  4 2  ( 1 9 4 2 ) .  
* S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) .  ' I ' J : r e s t a t u t e  h e r e  
·  t f 6 1 . v e d ' ;  1 8  U .  ~ ,  p r o v 1  e s  o r  e  a  e r  t y p e  i m m u n i t y .  W h e  
a  w i t n e s s  m s  c o I T J ) e l l e d  b y  a  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
½  
c l a i m  o f  t h e  p r i v i l e g e  a g a  s t  s e l f - i n c r i m i n a t i o n , _ _ t h . e - - - s ~ u t e  
1  t  s p e c i f i e s :  " N o  t e s t i m o n y  r  o t h e r  i n f o r m  i e r r c ' o m p e l l e  u n  · n e  
,  . A  o r d e r  ( o r  a n y  i n f o r m a t i o  d i r e c ~ ~ c t l y  d e r i v e  r o m  s u c h  
( ; J V  ~ , r  ·  t e s t i m 9 1 1 y  o r  o t h e r  i n f o r m  ·  - n j  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a n y  
~ J  \ - 0  c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e -
r ~  / .  m e n t ,  o r  o t h e r w i s e  f a i l i n g  t o  c o m p l y  w i t h  t h e  o r d e r . "  
- · ~  
, _ , , ,  ~ w ~ ' I -
¢ .  / ! '  ' ( ' > "  ¥ '  '  
v Y  
. . . . .  
p r i v i l e g e  u n l e s s  t h e  s c o p e  o f  t h e  s t a t u t o r y  g r a n t  i s  c o e x t e n s i v e  w i t h  
t h e  s c o p e  o f  t h e  p r i v i l e g e .  S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  b y  t h e  
C o u r t ,  x v a t k  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  
e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  
t h e  w i t n e s s  t o  t h e  s a m e  e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  
p r o t e c t  h i m .  T h e  s t a t u t e  a c c o r d i n g l y  w a s  h e l d  i n v a l i d .  I n  t h e  
c o u r s e  o f  i t s  o p i n i o n ,  t h e  C o u r t  s a i d :  
W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  s t a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  a g a i n s t  w h i c h  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e s i g n e d  t o  g u a r d ,  
a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  p r o h i b i t i o n .  I n  
v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  a  s t a t u t o r y  
e n a c t m e n t ,  t o  b e  v a l i d , m u s t  a f f o r d  a b s o l u t e  i m m u n i t y  
a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  
t h e  q u e s t i o n  r e l a t e s .  1 4 2  U .  S .  a t  8 5 8 - 8 6 .  
S i x t e e n  d a y s  a f t e r  t h e  d e c i s i o n ,  a  n e w  i m m u n i t y  b i l l  w a s  
i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  
I n t e r s t a t e  C o m m e r c e  A c t  w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  
e f f e c t i v e  i m m u n i t y  s t a t u t e .  T h e  b i l l ,  w h i c h  b e c a m e  t h e  C o m p u l s o r y  
T e s t i m o n y  A c t  o f  1 8 9 3 ,  w a s  d r a f t e d  s p e c i f i c a l l y  t o  m e e t  t h e  b r o a d  
l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  a b o v e .  T h e  n e w  A c t  p r o v i d e d  t h a t :  
I  z -
i v .  
. ,  ,  
n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  
a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
d o c u m e n t a r y  o r  o t h e r w i s e .  .  .  .  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  S t a t .  4 4 3  
T h i s  t y p e  o f  L a c t i o n a l ~ ~ u n i t y  ~ h e  b a s i c  f o r m  
f o r  t h e  n u m e r o u s  f e d e r a l ~  s t a t u t e s  u n t i l  1 9 7 0  w h e n ,  a f t e r  
a  r e e x a m i n a t i o n  o f  t h e  a d e q u a c y  o f  e x i s t i n g  l a w  a n d  o f  t h e  a p p l i c a b l e  
v .  
c o n s t i t u t i o n a l  p r i n c i p l e s ,  t h e  C o n g r e s s  e n a c t e d  t h e  s t a t u t e  h e r e  u n d e r  
c o n s i d e r a t i o n .  
- N o h v i t h s t a H : c l i f i g  t h e  p r  e e i : p t t H o u s  c o n g r e s s i o n a l  r c s p g n s e - - t e  
C _ _ _ o u n s e  l r o  a n  
) ?  
. . ,  
I ' -
~~ 
T h e  n e w  s t a t u t e  d o e s  n o t ' a f f o r d  ( t h e )  a b s o l u t e  i ~ m u n i t y  a g a i n s t  
f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n .  R a t h' e _ _ r ,  i t  w a s  
f r a m e d  t o  m e e t  t h e  r a t i o n a l e  o f  C o u n s e l m a n  a n d  s u b s e q u e n t  d e c i s i o n s  
o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t n . e  
s c o p e  o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e ~ - r i ~ .  
T h e  s t a t u t e  e x p l i c i t l y  p r o s c r i b e s  t h e  u s e  i n  a n y  x  c r i m i n af a s e  o f  
" t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  
o t h e r  i n f o r m a t i o n ) " .  
p e l l e d  t e s t i m o n y  a n d  a l l  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  
~ 
w i t h  t h e  J P I X 1 X X  p r i v i l e g e  a g a i n s t  s e l f ~  i n c r i m i n a t i o n  a n d  i s  
s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  
-~  ~ H . . - ~ u - ? ,  
t h e  g r a n t  o f  i m m u n i t y  m u s t i b e  C O < i l x t e n s i . v o  w i t k  t h e  p r i v i l e g e ,  i t  
n e e d  n o t  b e  b r o a d e r .  \ l i e  b c l i e : r . r c  t h a t  f h e  t r a n s a c t i o n a l  t y p e  o f  
'  
~ f - ' - ' - 1 L  ~~ 
i m m u n i t y ,  w l i i c h ~ i m m u n i g o s  a g a i n s t  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  
w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  r e l a t e s ,  p l a c e s  t h e  w i t n e s s  i n  a  
: s x 1 0 u : m d r  s u p e r i o r  p o s i t i o n  - a f f o r d i n g  h i m  a  c o n s i d e r a b l y  b r o a d e r  
. . . . . . .  
. ,  
V ,  
1 L  ' f : . .  
b  ~ r  
[ 5 v V ~  
) ~  
~ ~ ~ ~~~~ ~ ~ 
~ ~ ~  ~~ ~ 
p r o t e c t i o n  . . I  t h a n  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  i t s e l f .  
~ 
~ h o l d i n g  i s  c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  b a s i s  o f  
I \  
- ~~ 
C o u n s e l m a n  a E P W e l l  ~ 1  ~ u b s e : J , u e n t  d e c i s i o n s  o f  t h e  C o u r t .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i t i o n e r s . )  w a s  
u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  ~ o r d i n E ! i v  m u s t  b e  c o n -
s i d e r e d_ a s  d i : , ! u m ,  J  T h e  s t a t u t ~ e f o r e  t h e  C o u r t ,  a s  c o n s t r u e d  b y  
i t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o  p r o h i b i t  t h e  u s e  a g a i n s t  t h e  
i m m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  
T h e  C o u r t  r e p e a t e d l y  e m p h a j f e . z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
t h a t  i t :  
c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  
p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  . . . .  ,  
1 4 2  U . S .  a t  5 6 4 ,  
c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h  R  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  o t h e r w i s e ,  a n d  i f  h e  h a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  . . .  ,  1 4 2  U .  S .  a t  5 6 4 ,  
a n d  t h a t  i t :  
•  
a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  
a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  
s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  
m e a n s  o f  c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y .  1 4 2  
U . S .  a t  5 8 6 .  
.  .  
1 1  ·~  ~ ~ ~ - 1 < , 1 . . , ~  ~ 
v i i i  
T b e  c ~ t  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 6 5 )  
A  ~ 
~ H , . _ c _  ~ 
i n t e r p r e t e d  C o u n s e l m a n  a s  h o l d i n g  t h a t  t h e  s t a t u t e  t h e r e : m a x  i n v o l v e d  
/ \  
w a s  i n s u f f i c i e n t :  
b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  
i n  t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  
i n f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  
t e s t i m o n y .  
3 5 0  U .  S .  a t  4 3 6 - 3 7 .  ( E m p h a s i s  s u p p l i e d )  
6 )  - - 7 '  
( H e r e  r e t u r n  t o  P e t e ' s  d r a f t  o n  p .  1 6 ,  c o m m e n c i n g  w i t h  
k  t h e  d i s c u s s i o n  o f  M u r p h y . )  
I ( : ,  
- - t h i s  C o u r t  h a s  h e r e t o f o r e  n o t  b e e n  s q u a r e l y  c o n f r o n t e  
w i t h  t h e  q u e s t i o n  w h e t h e r  i m m u n i t y  f r o m  t h e  u s / f  c o m -
p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  
c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g y  x i . K  a g a i n s t  
s e l f  3 9  
1 6 .  
: E t £ x i n c r i m i n a t i o n .  W h i l e  a  g r a n t  o f  i m m u n i t y  m u s t  b e  
c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
i t  n e e d  n o t  b e  b r o a d e r .  ~ b e l i e . @ M i . u . t t 3 m m u n i t y  f r o m  
p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  
r e l a t e s  i s  b r o a d e r  t h a n  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  
~~ . t . . ~ J - r t . . _  
s e l f - i n c r i m i n a t i o n ,  a n d  ~ i u - .  M i R i 1 R a H ; "  i m m u n i t y  
c l a i m  
r e q u i r e d  t o  c o m p e l  t e s t i m o n y  o v e r  a  K x i : m m  o f  t h e  p r i v i l e g e .  
W e  h o l d  t h a t  i m m u n i t y  f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  
a n d  a l l  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  
t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  i s  s u f f i c i e n t  
~ I I  / v i  i . i  -~✓ . . .  t o  / o m p e l  t e s t i m o n y  o v e r.  a  c g a m.  o f  t h e  p r i v i l e g e .  
~ ~ - - ~ - r  - . .  - .  , l o  ~ 
I n  M u r p h y  v .  W a t e r f r o n t  C o m m ' m ,  · 3 7 8  U . S .  5 2  ~ 
j ,  t  ,  
~ H «  1  ' f o . : # J  ✓ \ I L  t 3  I s  L  . . . . e  
(  1 9 6 4 ) ,  t h e  C o u r t  ) e a r e h l l l y  e o n s i : d e r e t l  i m m u n i t y  f r o m  u s e  
o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f o r m .  
< .  l  
'  !  
!  . I  
1 7 .  
T h e  M u r p h y  p e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  t e s t i f y  a t  a  
h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s s i o n  o f  N e w  
Y o r k  H a r b o r .  A f t e r  : e :  r e f u s i n g  t o  a n s w e r  c e r t a i n  q u e s t i o n s  
o n  t h e  g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  
t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  i m m u n i t y  f r o m  p r o s e c u t i o n  
4 0  
u n d e r  t h e  l a w s  o f  N e w  J e r s e y  a n d  N e w  Y o r k .  
T h e y  
c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  h o w e v e r ,  o n  t h e  g r o u n d  t h a t  
t h e i r  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  
l a w ,  t o  w h i c h  t h e  i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  
T h e y  w e r e  t n : e r i  a d j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  
4 1  
w a s  a f f i r m e d  b y  t h e  N e w  J e r s e y  S u p r e m e  C o u r t .  
T h i s  C o u r t  i n  M u r p h y  u n d e r t o o k  a n  e x a m i n a t i o n  
o f  t h e  p o l i c i e s  a n d  p u r p o s e s  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  s t a t e  
w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  w e l l  a s  
s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  
u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  t h i s  
p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  i t ,  
I /  \ \  
t h e  C o u r t  h e l d  t h e  e  c o n s t i t u t i o n a l  r u l e  t o  b e  t h a t :  
a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  
g i v e  t e s t i m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  
u n d e r  f e d e r a l  l a w  u n l e s s  t h e  c o m p e l l e d  
t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  b e  u s e d  i n  
a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n n e c t i o n  
w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  W e  
c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  
i m p l e m e n t  t h i s  c o n s t i t u t i o n a l  r u l e  a n d  
a c c o m m o d a t e  t h e  i n t e r e s t s  o f  t h e  S t a t e  a n d  
F e d e r a l  G o v e r n m e n t s  i n  i n v e s t i g a t i n g  a n d  
p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n m e n t  
1 8 .  
m u s t  b e  p r o h i b i t e d  f r o m  m a k i n g  a n y  s u c h  ~ 
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  : f i m :  f r u i t s .  
3 7 8  U .  S .  a t  7 9 .  
- - -
T h e  C o u r t  w e n t  o n  t o  e m p h a s i z e  t h a t  t h i s  r u l e  l e f t  t h e  
s t a t e  w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  
t h e  w i t n e s s  h a d  i m m u n i t y  o n l y  f r o m  t h e  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  " i n  s u b s t a n t i a l l y  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e  
i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y . "  3 7 8  U . S .  a t  7 9 .  
µ ~ -- - - - : J r {  
_ _ _ _ _ _ _ _ _ _ _ _ ,~  I n  M a l l o y  v .  H o g a n ,  3 7 8  U . S .  1  ( 1 9 6 4 ) ,  d e c i d e d  
~ C -
 t h e  s a m e  d a y  a s  M u r p h y ,  t h e  C o u r t  h e l d  t h a t  t h e  F i f t h  
{ 1 i O J 1 ~  t ~  
,  ·  
1  
:  ,  A m e n d m e n t  p r i v i l e g e  ~ H G ~ r m : i p u l . s G r - v - s e l f . . . - i n e - F i m i n a t i o n  
~ · - & ,  )  
w a s  s a f € g u a ~ , / . . o  1 - - t . . J _ _ ~  L l - ~ - ~ . , 1  
g a r n s t  i n f r i n g e m e n t  b y  t h  ,  ; : - - . . . , , , , , _ _  
e s  t e s ~  t h e  
A  
F o u r t e e n t h  A m e n d m e n t .  T h e  C o u r t  a l s o  h e l d  t h a t  t h e  
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1 9 .  
s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e e  e x t e n t  o f  t h e  
4 2  
p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  
E  f o r  
t h e  s a m e  s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  R i g h t s  w a s  
i n v o l v e d .  T h i s  h o l d i n g ,  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  
t h e  s a m e  : i l m  i r r e s p e c t i v e  o f  t h e  j u r i s d i c t i o n  s e e k i n g  t o  
~ 
c o m p e l  t e s t i m o n y ,  w a s  a n  i m p o r t a n t  ~ o f  t h e  d e c i s i o n  
4 3 - - - - - - -
i n  M u r p h ? )  (  M u r p h y ' s  h o l d i n g  t h a t  a  s t a t e  w i t n e s s ' s  
_ . . /  
~ 
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  n o t  i n f r i n g e d  w h e n  
t h e  : f m x  f e d e r a l  g o v e r n m e n t  i s  p r o h i b i t e d  f r o m  u s i n g  t h e  
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  a n d  
t h a t  s u c h  a  p r o h i b i t i o n  ~ _ . ; ; o f - t h e - c o m - i ~ e l l € < H e s t i - m o n  
l e a v e s  t h e  w i t n e s s  a n d  t h e  f e d e r a l  g o v e r n m e n t  i n  s u b s t a n t i a l \ y  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a s  c l a i m e d  t h e  p r i v i l e g e  
I  
. . .  
a n d  n o t  t e s t i f i e d ,  c o m p e l s  t h e  c o n c l u s i o n  t h a t  i m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  v : v i d r t  e v i d e n c e  
d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s  
/  
c o m p u l s o r y  s e l f  i n c -r i m i n a t i o n .  T h e  M u r : p h y  C r u r t  h e l d  
t h a t  t h e  p r i v i l e g e  p r o t e c t s  a  s t a t e  w i t n e s s  a g a i n s t  
2 0 .  
i n c r i m i n a t i o n  u n d e r  f e d e r a l  l a w ,  a n d  t h a t  t h e  p r o t e c t i o n  
. , ,  
a c c o r d e d  b y  t h e  p r i v i l e g e  i s  a c h i e vf e d  b y  p r o 9 - i h l t i ' f i g t h e  
-
. , , , , .  
/  I  /  
f e d e r a l  g o v
7
r i im e n t  f r o m  u s i n g / t h ;  c o m p e l l e d  t e s t i m o n y  
7 t > i d e n c e  d e r i v e d  t h e r e ~  
~ 
2 1 .  
3 / r h i s  u n d e r s t a n d i n g  o f  M u r p h y  i s  r e f l e c t e d  
i n  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  
I n  d i s c u s s i n g  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  t h e  C o u r t  n o t e d :  
A n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  
p r i v i l e g e  i f  t h e r e  i s  i m m u n i t y  f r o m  f e d -
e r a l  a n d  s t a t e  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n n e c t i o n  
w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  
t h e  p e r s o n  t ~ s t i f y i n g .  C o u n s e l m a n  y .  
H i t c h c o c k ,  L 1 4 2  U . S .  5 4 2 / ,  5 8 5 - 5 8 6 ·  
M u r p h y  v .  W a t e r f r o n t  C o m m i s s i o n ,  L 1 7 8  
u . s .  5 ~ 7 .  7 9 .  
j f -
3 9 2  U . S .  a t  2 7 6 . / £ ,  
- - - - - - - -
r  A g a i n ,  i n  U n i t e d  S t a t e s  y .  F r e e d ,  4 0 1  U . S .  6 0 1 ,  6 0 6  
( 1 9 7 1 ) ,  t h e  C o u r t ,  c i t i n g  M u r p h y ,  a p p r o v e d  a  
s t a t u t o r y  s c h e m e  c o m p e l l i n g  p o t e n t i a l l y  i n c r i m i n a -
+ i n ~  
~ a d m i s s i o n s ,  b u t  b a r r i n g  s t a t e  a n d  f e d e r a l  
p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  u s i n g  t h e  c o m - )  
(  
p e l l e d  a d m i s s i o n s ,  A l t h o u g h  t h e  C o u r t  n o t e d  t h a t  \  c f '  
i t  w a s  n o t  r e a c h i n g  t h e  b r o a d e r  q u e s t i o n  o f  t h e  s u f f i -
c i e n c y  o f  i m m u n i t y  f r o m  u s e  o f  c o m p e l l e d  t e s t i -
l  
I  
m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i n  t h e  c o n t e x t  \  
I  
I  
o f  i m m u n i t y  s t a t u t e s ,  t h e  r e s t r i c t i o n  o n  u s e  o f  
t h e  c o m p e l l e d  i n f o r m a t i o n ,  a s  w e l l  a s  t h e  g e n e r a l  
u n a v a i l a b i l i t y  o f  t h e  i n f o r m a t i o n ,  w a s  d e e m e d  s u f f i  
c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e .  
- - - '  
*  c j -
~ o  
? I )  
5  f ~  V  " h c « - , 9  ¥ c ) I  U  . . .  S ,  ~0~ 
~ 
-u y , - . , . , - - - - ; s .~ 1 1 1 , , '  v - r v r  T -
N o .  7 0 - 1 1 7  K A S T I G A R  v .  U ! R  
o u t l i n e  o f  P e t e ' s  F i r s t  D r a f t  
1 .  s t a t e  o f  c a s e  p .  1 - 3 .  
2 .  E a r l y  h i s t o r y  o f  i m m u n i t y  s t a t u t e ,  p .  3 - 5 .  
3 .  P o w e r  t o  C o m p e l  T e s t i m o n y ,  p .  5 ,  6 .  
4 .  F i f t h  A m e n d m e n t  P r i v i l e g e  - p .  6 , 7 .  
A  l i m i t a t i o n  o n  f 3 .  
5 .  I m m u n i t y  S t a t u t e s  a n d  t h e i r  i m p o r t a n t e ,  p .  7 ,  8 .  
6 .  C o n s i d e r a t i o o  o f  c a s e s  r e l e v a n t  t o  i s s u e  i n  t h i s  c a s e  - p .  9 .  
'  
C o u n s e l m a n ,  ~ 9 ,  1 0 .  
T h e  I s s u e  H e r e ,  p .  1 0 ,  1 1 .  
s t a t u t e ,  p .  1 1  
C o u n s e J m a n ,  p .  1 2 ,  1 3 ,  1 4 .  
t n 1 r n a n ,  p .  1 5 .  
7 .  D i s t i n c t i o n  b e t w e e n  ' ' U s e " - a n d  " T r a n s a c t i o n a l " ,  p .  1 5 .  ( I s s u e  
n o t  s q u a r e l y  f a c e d  b e f o r e )  p .  1 6 .  
H o l d i n g  - p .  1 6  
M u r p h y ,  p .  1 6 - 2 0  
G a r d n e r  a n d  F r e e d ,  p .  2 1  
8 .  D i s c u s s i o n  o f  R a t i o n a l e ,  p .  2 2 - 2 4 .  
-l f p / s s  1 c c  3 / 6 / 7 2  
I i 1 1 r 1 J 1 1 1 - l u ! 1 1 c . n ~ N  
T O :  
F R O M :  
M E M O R A N D U M  
M r .  C o v e r t  E .  P a r n e l l ,  I I I  
L e w i s  F .  P o w e l l ,  J r .  
D A T E :  M a r c h  6 ,  1 9 7 2  
N o .  7 0 - 1 1 7  K a s t i g a r  v .  U . S .  
Y o u r  d r a f t  o p i n i o n  o f  3 / 2 / 7 2  i s  e x c e l l e n t .  I  b e l i e v e ,  h o w e v e r ,  
t h a t  s o m e  r e s t r u c t u r i n g  m a y  b e  d e s i r a b l e  b e f o r e  w e  p r i n t .  
I  h o p e  y o u  w i l l  h a v e  a n  o p p o r t u n i t y  b e f o r e  y o u  l e a v e  t o  p u t  
i t  t h r o u g h  a  s e c o n d  d r a f t  - r e f l e c t i n g  ( i )  y o u r  o w n  r e f i n e m e n t s  a n d  
a d d i t i o n s ,  ( i i )  t h e  m i n o r  s u g g e s t i o n s  I  h a v e  m a d e ,  a n d  ( i i i )  c o n s i d e r a -
t i o n  o f  t h e  f o l l o w i n g  p o i n t s  a n d  c o m m e n t s .  T h e s e  a r e  b a s e d ,  f o r  t h e  
m o s t  p a r t ,  o n  t h e  S o l i c i t o r  G e n e r a l ' s  b r i e f .  I  m e n t i o n  t h e  p o i n t s  t o  
f o c u s  o u r  a t t e n t i o n  o n  t h e m  t o  a s s u r e  e i t h e r  t h a t  t h e y  a r e  a l r e a d y  
a d e q u a t e l y  t r e a t e d ,  t h a t  t h e y  l a c k  s u f f i c i e n t  m e r i t  t o  b e  m e n t i o n e d ,  
o r  t h a t  t h e y  m a y  b e  a d d e d  o r  u s e d  t o  e n l a r g e  t h e  t e x t  o r  f o o t n o t e s :  
1 .  P u r p o s e s  s e r v e d .  T h e  S G  m e n t i o n s  t h e  p u r p o s e s  o f  t h e  
p r i v i l e g e  a t  p .  8  o f  h i s  b r i e f  a r g u i n g  " t h a t  n e i t h e r  t h e  p u r p o s e s  
s e r v e d  b y  t h e  p r i v i l e g e  n o r  t h e  d e c i s i o n s  o f  t h i s  C o u r t  r e q u i r e  t h e  
e x p a n s i v e  r e a d i n g  a t t r i b u t e d  t o  t h e  p r i v i l e g e  b y  P e t i t i o n e r . "  C o m m e n c i n g  
o n  p .  1 0 ,  h e  m a k e s  t h e  v a l i d  p o i n t  t h a t  t h e  p r i v i l e g e  w a s  a i m e d  a t  
. .  '  . . .  
-
2 .  
t h e  e v i l s  o f  t h e  i n q u i s i t i o n  a n d  t h e  s t a r  c h a m b e r ;  w a s  n o t  d e s i g n e d  
t o  p r o h i b i t  t h e  g o v e r n m e n t  f r o m  u s i n g  a  m a n ' s  c o m p e l l e d  t e s t i m o n y  
t o  p u n i s h  h i m ;  i t  w a s  c e r t a i n l y  n o t  d e s i g n e d  t o  a l l o w  a  w i t n e s s  t o  u s e  
t h e  p r i v i l e g e  " t o  s h i e l d  o t h e r s  o r  t o  r e l i e v e  h i m s e l f  f r o m  t h e  c e n t r a l  
d u t y  t o  g i v e  e v i d e n c e "  ( p .  1 1 ) .  H e  c i t e s  R o g e r s  v .  U . S . ,  3 4 0  U . S .  3 6 7 ,  
3 7 1  f o r  t h e  v i e w  t h a t  t h e  p r i v i l e g e  i s  " s o l e l y  f o r  t h e  b e n e f i t  o f  t h e  
w i t n e s s "  ( p .  1 2 ) ;  a n d  c o n c l u d e s :  
" t h a t  t h e  c e n t r a l  p r i n c i p l e  t h a t  d e r i v e s  f r o m  t h e  F i f t h  
A m e n d m e n t  c a s e s  i s  t h a t  a  c i t i z e n  w h o  i s  c a l l e d  u p o n  
t o  g i v e  t e s t i m o n y  o r  i n f o r m a t i o n  t o  t h e  g o v e r n m e n t  
n e e d  n o t  i n c r i m i n a t e  h i m s e l f  . . .  ( b u t )  t h e  w i t n e s s  
h a s  n o  p r o p e r  c l a i m  t o  w i t h h o l d  i n f o r m a t i o n  a b o u t  
o t h e r s .  "  
I n  f o o t n o t e  6  t h e  S G  r e f e r s  - g i n g e r l y  - t o  t h e  c r i m e  o f  m i s -
p r i s o n  o f  f e l o n i e s .  T h e r e  h a s  b e e n  a  d e c i s i o n  b y  t h e  E n g l i s h  C o u r t  
o f  A p p e a l  w i t h i n  t h e  l a s t  t h r e e  o r  f o u r  y e a r s  s u s t a i n i n g  t h e  c o n v i c t i o n  
o f  a  p e r s o n  u n d e r  t h e  E n g l i s h  m i s p r i s o n  s t a t u t e ,  f o r  f a i l i n g  t o  r e p o r t  
a  k n o w n  f e l o n y .  T h i s  i s  r e l e v a n t  t a n g e n t i a l l y ,  i f  a t  a l l ,  o n l y  a s  
s u p p o r t i n g  t h e  d u t y  t o  t e s t i f y .  
2 .  T r e a t m e n t  o f  C o u n s e l m a n  v .  H i t c h c o c k .  Y o u r  m e m o  
r a i s e s  t h e  q u e s t i o n  w h e t h e r  t h e  d r a f t  i s  " t o o  w e a k "  i n  i t s  d i s t i n g u i s h i n g  
o f  C o u n s e l m a n .  I  d o  n o t  t h i n k  s o .  Y e t ,  i t  m a y  b e  w e l l  t o  c o m p a r e  
m o r e  c a r e f u l l y  t h a n  I  h a v e  b e e n  a b l e  t o  d o  a t  t h i s  t i m e ,  t h e  S G ' s  
.  , .  
3 .  
- a n a l y s i s  o f  C o u n s e l m a n  ( p p .  1 4 - 1 9 )  w i t h  w h a t  y o u  h a v e  i n  t h e  d r a f t .  
I  b e l i e v e  t h e  l a t t e r  c a n  b e  s t r e n g t h e n e d  t o  s o m e  e x t e n t .  N o r  d o  I  
t h i n k  i t  n e c e s s a r y  o r  d e s i r a b l e  t o  o v e r r u l e  t o  C o u n s e l m a n .  
3 .  T r e a t m e n t  o f  M u r p h y .  T h e  S G  a l s o  r e l i e s  s o m e w h a t  m o r e  
h e a v i l y  t h a n  y o u  d o  o n  M u r p h y .  H e  s t a r t s  o u t  ( p .  2 2 )  w i t h  t h e  a s s e r t i o n  
t h a t :  
" T h e  C o u r t  i n  M u r p h y  s q u a r e l y  f a c e d  t h e  i s s u e  w h e t h e r ,  
t o  b e  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e ,  a n  i m m u n i t y  g r a n t  
h a d  t o  a f f o r d  i m m u n i t y  f r o m  p r o s e c u t i o n ,  o r  w h e t h e r  
a s s u r a n c e  t h a t  t h e  t e s t i m o n y  o f  a  w i t n e s s  w o u l d  n o t  b e  
u s e d  i n  a n y  w a y  w a s  c o n s t i t u t i o n a l l y  s u f f i c i e n t .  "  
I n  n o t - a  1 0 ,  a l s o  o n  p .  2 2 ,  t h e  S G  s t a t e s  t h a t  " t h e  i s s u e  c o u l d  
n o t  b e  a v o i d e d " .  H e  p o i n t s  o u t  t h a t  t h e  s t a t e s  l a c k  p o w e r  t o  g i v e  
a b s o l u t e  i m m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n .  I f  t h e  d i c t u m  i n  
C o u n s e l m a n  i s  t h e  l a w ,  t h e n  n o  s t a t e  c o u l d  g r a n t  i m m u n i t y  a t  a l l .  
I f ,  h o w e v e r ,  t h e  F i f t h  A m e n d m e n t  f o r b i d s  o n l y  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  a n d  i t s  f r u i t s ,  t h e  s t a t e s  d o  h a v e  t h e  p o w e r  t o  e n a c t  v a l i d  
i m m u n i t y  s t a t u t e s .  T h i s  p o i n t  i s  m a d e  b y  t h e  S G  a t  p a g e  2 5 ,  a s  w e l l  
a s  i n  f o o t n o t e  1 0 .  I t  s e e m s  t o  m e  t o  b e  a n  i m p o r t a n t  p o i n t .  Y o u  
a d d r e s s  i t  t o  s o m e  e x t e n t  i n  t h e  d r a f t ,  b u t  p e r h a p s  y o u  c a n  b e  m o r e  
e x p l i c i t .  
4 .  L e g i s l a t i v e  h i s t o r y .  I  n o t e  t h a t  y o u  h a v e  a  p o o r  v i e w  o f  
t h e  u s e  o f  l e g i s l a t i v e  h i s t o r y  o n  a  c o n s t i t u t i o n a l  i s s u e .  I  b e l i e v e ,  h o w e v e r ,  
•  <  
. .  
-
4 .  
t h a t  t h e  C o u r t  h a s  : : i c D 6  o f t e n  b u t t r e s s e d  i t s  p o s i t i o n  - e v e n  o n  c o n -
s t i t u t i o n a l  i s s u e s  - b y  r e f e r e n c e  t o  l e g i s l a t i v e  h i s t o r y .  H e r e ,  w h e r e  
t h e  h i s t o r y  i s  i m p r e s s i v e  I  t h i n k  i t  s h o u l d  b e  u s e d  - a t  l e a s t  i n  a n  
e x t e n s i v e  f o o t n o t e ,  e x p a n d i n g  u p o n  a  b r i e f  r e f e r e n c e  i n  t h e  t e x t .  T h e  
S G h a s  s u m m a r i z e d  t h i s  - a c c u r a t e l y ,  I  a s s u m e  - a t  p p .  2 7 - 3 2 .  I t  
a p p e a r s  t h a t  t h i s  s t a t u t e  w a s  r e c o m m e n d e d  b y  t h e  B r o w n  C o m m i s s i o n ,  
a f t e r  s t u d y i n g  t h e  S u p r e m e  C o u r t  c a s e s ;  i n  a d d i t i o n ,  t h e r e  i s  t h e  
P r e s i d e n t ' s  s t a t e m e n t ,  t h e  C o m m i t t e e  r e p o r t s  w h i c h  s p e c i f i c a l l y  
a d d r e s s  t h e  i s s u e  b e f o r e  t h e  C o u r t ;  a n d  C o n g r e s s m a n  P o f f '  s  g o o d  
s t a t e m e n t  ( p .  3 0 ) .  
P r o f e s s o r  D i c k s o n  - u n k n o w n  t o  m e  - i s  a l s o  q u o t e d  o n  p .  3 0 ,  
w i t h  a  g o o d  q u o t e  i n  n o t e  1 6 .  I f  P r o f .  D i c k s o n  h a s  g o o d  a c a d e m i c  
c r e d e n t i a l s ,  i t  m i g h t  b e  w i s e  t o  d e v o t e  a  f o o t n o t e  t o  w h a t  h e  s a y s .  
A l s o ,  J u d g e  E d w a r d s  ( S i x t h  C i r c u i t )  i s  q u o t e d  i n  n o t e  1 7  o n  
p .  3 3 .  J u ~  E d w a r d s  i s  w i d e l y  r e g a r d e d  a s  a  d e f e n d e r  o f  c i v i l  
l i b e r t i e s .  
5 .  N e e d  f o r  " u s e "  r a t h e r  t h a n  " t r a n s a c t i o n a l "  i m m u n i t y .  
T h e  S G ' s  b r i e f  ( p p .  3 4 - 3 6 )  g i v e s  s o m e  i l l u s t r a t i o n s  o f  w h y  i t  m a k e s  
a  d i f f e r e n c e  t o  g o v e r n m e n t .  I  h a v e  h e a r d  i t  a r g u e d  t h a t  t h e r e  r e a l l y  
i s  n o  s i g n i f i c a n t  d i f f e r e n c e  i n  t e r m s  o f  p r a c t i c a l  c o n s e q u e n c e s .  
I n d e e d ,  d u r i n g  o r a l  a r g u m e n t  i t  w a s  u r g e d  - i n  p r a c t i c a l  e f f e c t  - t h a t  
. . .  , '  . . .  1 1 1 1  
- u s e  i m m u n i t y  m i g h t  l i m i t  t h e  q u e s t i o n s  a s k e d  b y  t h e  s t a t e ,  a s  t h e r e  
w o u l d  b e  t h e  p o s s i b i l i t y  o f  o p e n i n g  u p  l e a d s  t o  o t h e r  c r i m e s  w h i c h  
w o u l d  t h e n  b e  i m m u n i z e d  t o  s o m e  e x t e n t .  I  a m  n o t  s u r e  a s  t o  t h e  
p r o s  a n d  c o n s  h e r e ,  b u t  w i s h  y o u  w o u l d  t a k e  a  l o o k  a t  w h a t  t h e  S G  
s a y s  a n d  s e e  w h e t h e r  a n y  o f  t h i s  m e r i t s  a t t e n t i o n  i n  o u r  o p i n i o n .  
6 .  W h i t e ' s  o p i n i o n .  I  w o u l d  l i k e  t o  m a k e  a p p r o p r i a t e  u s e  o f  
J u s t i c e  W h i t e ' s  o p i n i o n  i n  M u r p h y ,  e s p e c i a l l y  f o r  t h e  r e a s o n  w h i c h  
y o u  m e n t i o n e d  t o  m e .  
7 .  D i s s e n t i n g  o p i n i o n .  W e  c a n  b e  s u r e  t h a t  i t  w i l l  b e  d r a w n  
l a r g e l y  f r o m  J u s t i c e  B r e n n a n ' s  o p i n i o n  i n  Z i c a r e l l i .  
L .  F .  P . ,  J r .  
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M E M O R A N D U M  
M r .  C o v e r t  E .  P a r n e l l ,  I I I  
L e w i s  F .  P o w e l l ,  J r .  
D A T E :  M a r c h  6 ,  1 9 7 2  
N o .  7 0 - 1 1 7  K a s t i g a r  v .  U . S .  
I n  r e s t r u c t u r i n g  t h e  d r a f t ,  l e t ' s  c o n s i d e r  t h e  f o l l o w i n g :  
A .  M o v e  t h e  " H i s t o r y "  ( P o i n t  1 )  t o  a  n o t e  u n d e r  P o i n t  5 .  
T h i s  w o u l d  l a u n c h  t h e  o p i n i o n  s t r o n g l y  o n  t h e  ' ' N e e d  a n d  P o w e r "  
(  P o i n t  2  ) ,  f a l l o w e d  b y  P o i n t s  4  a n d  5 .  T h e  E n g l i s h  h i s t o r y  i s  n o t  
t o o  i m p o r t a n t  i n  v i e w  o f  s o l i d  h i s t o r y  o f  U . S .  u s e  o f  i m m u n i t y .  
B .  T h e  u s e  o f  C o u n s e l m a n  ( p .  7 )  t o  i n t r o d u c e  t h e  " i s s u e "  
h a s  m e r i t .  Y e t ,  t h i s  c a u s e s  u s  t o  f r a c t i o n a t e  t h e  d i s c u s s i o n  o f  
C o u n s e l m a n .  W h a t  d o  y o u  t h i n k  o f  s t a t i n g  t h e  i s s u e  a n d  t h e  s t a t u t e  
( p .  1 0 ,  1 1 )  b e f o r e  w e  a d d r e s s  C o u n s e l m a n ,  s o  t h a t  t h e  e n t i r e  a n a l y s i s  
o f  C o u n s e l m a n  w o u l d  f o l l o w  t h e  " i s s u e "  a n d  b e  a n  i n t e g r a t e d  t r e a t m e n t  
o f  t h a t  c a s e  ?  
C .  M u r p h y  i s  c i t e d  ( 1 3 )  - i n  t h e  m i d d l e  o f  t h e  d i s c u s s i o n  o f  
C o u n s e l m a n  - f o r  t h e  " c o e x t e n s i v e  p o i n t " .  L e t ' s  c i t e  o t h e r  c a s e s  f o r  
t h a t  p o i n t ,  a n d  s a v e  M u r p h y  f o r  t h e  f u l l  t r e a t m e n t  l a t e r  o n .  
D .  A f t e r  t h e  a n a l y s i s  o f  C o u n s e l m a n  ( 1 5 ) ,  t h e  d r a f t  c i t e s  
U l l m a n  a s  s u p p o r t i n g  t h e v . i ~ w  t h a t  C o u n s e l m a n  h a s  b e e n  i n t e r p r e t e d  
✓ 
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c o n s i s t e n t l y  w i t h  u s e  i m m u n i t y .  C a n  a n y  o t h e r  c a s e s  b e  c i t e d  t o  
t h i s  e f f e c t  o t h e r  t h a n  M u r p h y ?  
2 .  
E .  T h e  h o l d i n g  o f  t h e  C o u r t  i s  s t a t e d  b e t w e e n  t h e  d i s c u s s i o n  
o f  C o u n s e l m a n  a n d  M u r p h y  ( 1 6 ) .  T h i s  m a y  n o t  b e  t h e  b e s t  p l a c e .  
P o s s i b l y  w e  c o u l d  s t a t e  t h e  h o l d i n g  f l a t l y  n e a r  t h e  b e g i n n i n g ,  a n d  t h e n  
s u m m a r i z e  i t  a g a i n  a t  t h e  e n d , { m . o s t  m o s t - - - s f .  f > .  1 - 6 - - t o  t h e  e n d } .  
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N o .  7 0 - 1 1 7  K A S T I G A R  v .  U . S .  
O u t l i n e  o f  P e t e ' s  F i r s t  D r a f t  
1 .  S t a t e  o f  c a s e  p .  1 - 3 .  
2 .  E a r l y  h i s t o r y  o f  i m m u n i t y  s t a t u t e ,  p .  3 - 5 .  
3 .  P o w e r  t o  C o m p e l  T e s t i m o n y ,  p .  5 ,  6 .  
4 .  F i f t h  A m e n d m e n t  P r i v i l e g e  - p .  6 ,  7 .  
A  l i m i t a t i o n  o n  # 3 .  
I m m u n i t y  S t a t u t e s  a n d  t h e i r  i m p o r t a n c e ,  p .  7 ,  8 .  
C o n s i d e r a t i o n  o f  c a s e s  r e l e v a n t  t o  i s s u e  i n  t h i s  c a s e  - p .  9 .  
C o u n s e l m a n ,  p .  9 ,  1 0 .  
T h e  I s s u e  H e r e ,  p .  1 0 ,  1 1 .  
S t a t u t e ,  p .  1 1  
C o u n s e l m a n ,  p .  1 2 ,  1 3 ,  1 4 .  
U l l m a n ,  p .  1 5 .  
D i s t i n c t i o n  b e t w e e n  " U s e "  a n d  " T r a n s a c t i o n a l " ,  p .  1 5 .  ( I s s u e  
n o t  s q u a r e l y  f a c e d  b e f o r e )  p .  1 6 .  
H o l d i n g  - p .  1 6  
M u r p h y ,  p .  1 6 - 2 0  
G a r d n e r  a n d  F r e e d ,  p .  2 1  
(  V - (  8 .  D i s c u s s i o n  o f  R a t i o n a l e ,  p .  2 2 - 2 4 .  
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• I+ . 
3 / 2 1 / 7 2  l f p / s s  2 c c  
D r a f t  o f  3 / 2 1 / 7 2  
•  
N o .  7 0 - 1 1 7  K A S T I G A R  A N D  S T E W A R T  v .  U . S .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  s t a t e s  
G o v e r n m e n t  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n w i l l i n g  w i t n e s s ,  w h o  
i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  o n  t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  
t h e  c o m p e l l e d  t e s t i m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  1 1 1 1 a s  
w e l l  a s  i m m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  s t a t e s  
g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  o n  F e b r u a r y  4 ,  1 9 7 1 .  
T h e  G o v e r n m e n t  b e l i e v e d  t h a t  p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  
F i f t h  A m e n d m e n t  p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  
t h e  G o v e r n m e n t  a p p l i e d  t o  t h e  d i s t r i c t  c o u r t  f o r  a n  o r d e r  d i r e c t i n g  
p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  e v i d e n c e  b e f o r e  t h e  g r a n d  
j u r y  u n d e r  a  g r a n t  o f  i m m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  U . S .  C .  
§  6 0 0 2 - 0 3  ( 1 9 7 0 ) .  P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  
c o n t e n d i n g  p r i m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  a u t h o r i z e d  
b j  t h e  s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  
2 .  
S V f  p ~ 1 1 4  t \ . e  r r - , ,  l e , r  < t r c l  
s e l f - i n c r i m i n a t i o n ,  a n d ~ o r ~ n o t  s u f f i c i e n t  t o ~ o m p e l  t h e i r  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  T h e  d i s t r i c t  c o u r t  r e j e c t e d  
t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  t o  a p p e a r  b e f o r e  t h e  g r a n d  
j u r y  a n d  a n s w e r  i t s  q u e s t i o n s  u n d e r  t h e  ~ t a t u t o r ' i J  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  
b u t  r e f u s e d  t o  
T h e ~  
a n s w e r  •  q u e s t i o n s .  ~ e t i t i o n e r ~ w e r e  b r o u g h t  b e f o r e  t h e  d i s t r i c t  
c o u r t ,  a n d  e a c h  p e r s i s t e d  i n  h i s  r e f u s a l  t o  a n s w e r  t h e  g r a n d  j u r y ' s  
q u e s t i o n s .  T h e  c o u r t  f o u n d  b o t h  i n  c o n t e m p t ,  a n d  c o m m i t t e d  t h e m  
t o  t h e  c u s t o d y  o f  t h e  A t t o r n e y  G e n e r a l  u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  
I  
g r a n d  j u r y ' s  q u e s t i o n s  o r  t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d .  /  
T h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  v .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A  9  1 9 7 1 ) .  T h i s  C o u r t  g r a n t e d  
c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i o n  w h e t h e r  t e s t i m o n y  m a y  
b ~  a f c h ' l i ~  i " " " ' t . l " " ½  ( , ( ) l Y ' p e l \ e ~  
b e  c o m p e l l e d  p f  t h e  i m m u n i t y  g r a n t e d  i ~ f r o m  t h e  u s e  o f  t h e l t e s t i m o n y  
a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  ( " u s e  a n d  d e r i v a t i v e  u s e " \ o r  
w h e t h e r  i t  i s  n e c e s s a r y  f i m d e r  t h e  C o n s t i t u t i m y  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  
* T h e  c o n t e m p t  o r d e r  w a s  i s s u e d  p u r s u a n t  t o [ §  3 0 l ( a )  o f  t h e  \  
O r g a n i z e d  C r i m e  C o n t r o l  A c t  o f  1 9 7 0] 2 8  U . S .  C .  §  1 8 2 f  ( l ' l " ? O J  
1  ~ v e  M +  u ~ d  f " ' e  · • s ~ o r - +  - f , f l e  · •  o f  - l & , e  
b i a - l u t e .  ,  b e c m s . e  I  { ~ ; 1 1 1 ' - , f  l o o b :  ' ~ " " e r  
s . , l l j  ; "  - l ~ s  " . i f s e  - w k l c : . "  " t \ . 1  , . , o { t , . : i , \ J  
4 - o  J . - c  L , l l i 1 ~  o r g e ~ i z . J  C - f l  
3 .  
r e l a t e s  ( " t r a n s a c t i o n a l  i m m u n i t y " ) .  4 0 2  U . S .  9 7 1  ( 1 9 7 1 )  { w e  c o n c l u d e  
l o  d , , f e  + \ . e  
C - O • , e L . u , c t 1  . ~  l e n 1 t . s  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  a s  a f f o r d e d  b y  1 8  U . S .  C .  §  6 0 0 2 ,  
o f  - U • ~  c c . . , , , 4 e 1 1 ! . 1 ~ e t 1 e s . s  
d a , , G a r - J  a n J .  
l ' ' l i M C t t i e  , # 3 '  i s  c o e x t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a n d  a c c o r d i n g l y  
c { ' t '  . - , 1 1 ' ) 1 1 e e .  - h i  I  {  o w ~  ,  
J , ~  " o ~  W l ~ b r \  a f f i r m  t h e  j u d g m e n t  b e l o w]  
t ' \ 1 4 « c l t  ' "  ° " ' c  ; ) t 9 . s e i  
~ ~ f  r i o . . - n ! ! ( e , e l \ c ~  
t o  - f t t e  " . t ~  . . .  J a . - J .  I  
T h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  r e s i d e n t s  t o  t e s t i f y  i n  
c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n m e n t a l  a g e n c i e s  i s  
J f V  
f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e .  T h e  p o w e r  
w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b l i s h e d  b y  s t a t u t e  i n  E n g l a n d  a s  
0 P  
e a r l y  a s  1 5 6 2 ,  a n d  L o r d  B a c o n  o b s e r v e d  i n  1 6 1 2  t h a t  a l l  s u b j e c t s  
} ( $ 7  
o w e d  t h e  K i n g  t h e i r  " k n o w l e d g e  a n d  d i s c o v e r y . "  W h i l e  i t  i s  n o t  
c l e a r  w h e n  g r a n d  j u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  g e n e r a l  
c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  r i g h t  t o  e v e r y  m a n ' s  
" ~  
e v i d e n c e  w a s  c o n s i d e r e d  a n  " i n d u b i t a b l e  c e r t a i n t y "  w h i c h  " c a n n o t  
. . /  
J i f f )  
b e  d e n i e d "  b y  1 7 4 2 .  T h e  p o w e r  t o  c o m p e l  t e s t i m o n y ,  a n d  t h e  
c o r r e s p o n d i n g  d u t y  o f  r e s i d e n t s  t o  t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  
l . . r L  
S i x t h  A m e n d m e n t  r e q u i r e m e n t  t h a t  a n  a c c u s e d  -b y  c o n f r o n t e d  w i t h  
A  
the witnesses against him, and have compulsory process for 
obtaining witnesses in his favor. The first Congress b:111ned iiis-
~~ 
attentiofl. t o the Sixth Amendment cg~ pw.laol!y process guarantee 
J\ 
4. 
aH:d impi.emcntcd i:t in the Judiciary Act of 1789, which provided 
"10 
y.f 
for the compulsory attendance of witnesses in the federal courts. 
,-n__.. 
No paragraph. A 
Mr. Justice White noted the 
importance of thi s essential 
power of government in his con-
curring opinion in Murphy y . 
Waterfront Comm'n, 378 u.s. 52, 
93-94 (1964): 
>hy v. Waterfront Com ' m, 
~~s~~] 
ilh4te put in proper 
mment: 
>st important of the 
te Federal Government 
Among the necessary ?; of government in an 
and most important powers ~r to compel residents 
of the States as well as the 
Federal Government to assure i juries or agencies. 
the effective functioning of r. S. 273. Such testimony 
government in an ordered society t ' s primary sources of 
is the broad power to compel tst self-incrimination, 
residents to testify in court cant values, represents 
or before grand juries or agencies..,1 po"\\e r to compel the 
See Blair v . United States , 
250 u.s. 273 . Such testimony 
constitutes one of the Government~ "'fh 
primary sources of information. r, er~ 
,.{ J. ne power -co compe1 -cesnmony 1s not absolute. l:t is /,; I/' 
Me. ot.. rw .. t'Yl~ev- o.f e•e,v. • ,,J # Or\\ 4e ~e&-limoti,ol kt~ (f · 
limited by the Fifth Amendment privilege against compulsory self-
·He rNt.ri •~f).,Y'W>1i o" I.() · i 11. e h·N" ~e~I en+ f ••·viletje 
incrimination, as well as by other testimonial e~ mptions and 
81c)1r1rl ~'"f" I Oij S.l!'lr .• ,, f a • I': fl.7 
privile es which also exempt witnesses from the testimonial duty. J 
1 ~b•"'~+ 1-" . .-W\C\"iV"linil ·o" 
The privilege aga:in~~imirlation reflects a complex of 
e f o l ) . ~  
< z ; ; > - " l ° S  ~~r ' -
c e - ~ ~ e  
1 l  
t h e  w i t n e s s e s  a g a i n s t  h i m ,  a n d  h a v e  c o m p u l s o r y  p r o c e s s  f o r  
o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  C o n g r e s s  h - 1 1 1 n e d  i k . -
~ 4 - J - - .  
a t t e n t i o n  t o  t h e  S i x t h  A m e n d m e n t  c o m p u l a o r y  p r o c e s s  g u a r a n t e e  
J \  
4 .  
a H d - i . m i , l e m c n t c E l  i t  i n  t h e  J u d i c i a r y  A c t  o f  1  7 8 9 ,  w h i c h  p r o v i d e d  
6 1 0  
y . f  
f o r  t h e  c o m p u l s o r y  a t t e n d a n c e  o f  w i t n e s s e s  i n  t h e  f e d e r a l  c o u r t s .  
1 1 ~ r ~ ~ -S '  




G  ' - " " -~ · i u . v  r ~  s~~ 
3 7 8  U . S .  5 2 ,  9 3 - 4  ( l ~ r  .  . A > • t i c e  W l t i t e  p u t  i n  p r o p e r  
p e r s p e c t i v e  t h i s  e s s e n t i a l  p o w e r  o f  g o v e r n m e n t :  
A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  o f  t h e  
p o w e r s  o f  t h e  S t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n m e n t  
t o  a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n m e n t  i n  a n  
o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  c o m p e l  r e s i d e n t s  
t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  o r  a g e n c i e s .  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U . S .  2 7 3 .  S u c h  t e s t i m o n y  
c o n s t i t u t e s  o n e  o f  t h e  G o v e r n m e n t ' s  p r i m a r y  s o u r c e s  o f  
i n f o r m a t i o n .  [ T h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
{
s a f e g u a r d i n g  a  c o m p l e x  o f  s i g n i f i c a n t  v a l u e s ,  r e p r e s e n t s  
. . . .  1 J  a  b r o a d  e x c e p t i o n  t o  g o v e r n m e n t a l  p o \ \ e  r  t o  c o m p e l  t h e  
· y : , "  t e s t i m o n y  o f  t h e  c i t i z e n r y  J  
1 /  t x J - l h e r ~  
J  t h e  p o w e r  t o  c o m p e l  t e s t i m o n y  i s  n o t  a b s o l u t e .  [ ! . t  i s  / ;  I / '  
( } . . ' f e .  o t . - Y \ 1 . L t v 1 ~ e r  o ~  e " e l \ \ f '  , c  • ; ,  4 0 1 " 1 \  ~ e  - l e s + i m o t i • i l l  d J A ~' j  ~ ·  
l i m i t e d  b y  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
+ h e  , w i s - l  , ~ f ) • V - " W > - ' i  o ~  w L , d  .  , ~  . µ e .  t " i - r 4 k  ~ e t t J 1 1 , , e n . f . - f " ·v i  l e t ; 1 e  
i n c r i m i n a t i o n ,  a s  w e l l  a s  b y  o t h e r  t e s t i m o n i a l  e ~ m p t i o n s  a n d  
" ' 1 t ) • " ' " '  t o m f v L . o < j  S , f " ' , r . , . , c r  . . . . . .  , 1 - : . i r t t .  1 ! ! 7  
P . r i v i l e g e s  w h i c h  a l s o  e x e m p t  w i t n e s s e s  f r o m  t h e  t e s t i m o n i a l  d u t y .  J  
1  
5 .  
J , - 5 1 1  
o u r  f u n d a m e n t a l  v a l u e s  a n d  m o s t  n o b l e  a s p i r a t i o n s ,  a n d ' r e g i s t e r s  
a n  i m p o r t a n t  a d v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y  - ' o n e  o f  t h e  
! , i i  1  
g r e a t  l a n d m a r k s  i n  m a n ' s  s t r u g g l e  t o  m a k e  h i m s e l f  c i v i l i z e d ' .  "  
T h e  p r i v i l e g e  c a n  b e  a s s e r t e d  i n  a n y  p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  
v t  4  / t >  
a d m i n i s t r a t i v e  o r  j u d i c i a l ,  i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  a n d  i t  
p r o t e c t s  a g a i n s t  a n y  d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o n a b l y  
b e l i e v e s  c o u l d  b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  
P ,  J , 1 1 '  I  J  
o t h e r  e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .  T h i s  C o u r t p i a s  b e e n  z e a l o u s  
'  /  ' V  
t o  s a f e g u a r d  t h e  v a l u e s  w h i c h  u n d e r l i e  t h e  p r i v i l e g (  [ P e t e  - p e r h a p s  
y o u  c a n  c i t e  c a s e s  o r  s e l e c t  a n  a p p r o p r i a t e  q u o t a t i o i i }  
" " ~ ~  l - i l l ~ e  h \ s i , . . , - 1 (  r o i l $ .  b e ~  , . . ,  ~ j l o · f l t l ' ~ ( , , - i A , - J ~ n $ f r u , r , .  
I m m u n i t y  s t a t u t e s _ , [ a r e  n o t  i n c o m p a t i b l e  w i t h  t h e s e  v a l u e s .  
; , 3  
/ ~  
j  
R a t h e r  t h e y  ~ e e k  a  r a t i o n a l  a c c o m m o d a t i o n  b e t w e e n  t h e  i m p e r a t i v e s  
o f  t h e  p r i v i l e g e  a n d  t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  
c i t i z e n s  t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
1 W \ p c , , . , . \ < i Y I C C .  
l n e c e s s i t y) o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  a r e  o f  s u c h  
a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  c a p a b l e  o f  g i v i n g  u s e f u l  t e s t i m o n y  
a r e  t h o s e  i m p l i c a t e d  i n  t h e  c r i m e .  I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  
' ~  
I  S e e . ~ · ~ · '  M i r . d n J ( !  ! . . . ·  A , 1 l O l ' i / )  3 8 t /  a . s .  ' 1 . 3 6 ,  L -/ " / ~ - 4 ~  ( 19 6 6 ) .  
0  
I ~  I  c . f  
t h e  c o n t e x t  o f  s u c h  o f f e n s e s ,  a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  
/  
~ d f  I  J  
i n v e s t i g a t e  s u c h  o f f e n s e s .  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  
i n  m a n y  o f  t h e  r e g u l a t o r y  m e a s u r e s  a d o p t e d  i n  t h e  f i r s t  h a l f  o f  t h i s  
' I A - ~  / f ;  
c e n t u r y ,  a n d  t h i s  C o u r t  o n  s e v e r a l  o c c a s i o n s  h a s  c h a r a c t e r i z e d  
s u c h  s t a t u t e s  a s  e s s e n t i a l  t o  t h e  e f f e c t i v e  e n f o r c e m e n t  o f  v a r i o u s  
p 1 . I / J  l ' 1  
f e d e r a l  r e g u l a t o r y  a c t s .  T h e  c o m m e n t a t o r s  a l s o  h a v e  r e c o g n i z e d  
6 .  
t h e  c r i t i c a l  i m p o r t a n c e  o f  i m m u n i t y  s t a t u t e s  i n  i n v e s t i g a t i n g  c e r t a i n  
~ ~ , f  
t y p e s  o f  c r i m e s .  M r .  J u s t i c e  F r a n k f u r t e r ,  s p e a k i n g  f o r  t h e  C o u r t  
i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) ,  o b s e r v e d  t h a t  
s u c h  s t a t u t e s  h a v e  ' ' b e c o m e  p a r t  o f  o u r  c o n s t i t u t i o n a l  f a b r i c , "  / 2  )  
7  
3 5 0  U . S .  a t  4 3 8 .  P r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  c o n -
s i d e  r a t i o n  i n  t h i s  c a s e ,  t h e r e  w e r e ·  i n  f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  
' J l 5 ~ U >  
s t a t u t e s .  I n  a d d i t i o n ,  e v e r y  S t a t e  i n  t h e  U n i o n ,  a s  w e l l  a s  t h e  
. l : R }  ~ )  
J 6  
D i s t r i c t  o f  C o l u m b i a  a n d  P u e r t o  R i c o ,  h a s  o n e  o r  m o r e  s u c h  s t a t u t e s .  
[  T h e  e s s e n t i a l  r o l e  o f  i m m u n i t y  s t a t u t e s  i n  o u r  c o n s t i t u t i o n a l  h i s o r y  
} .  
c !  ~ t ! ~  j  
, ' t : - , . , - t ·  ~ i s  t h e r e f o r e  s e l f - e v i d e n t .  
e , . - . :  : \ C .  
+ e . - } .  ' c ) v - 1 1 "  i - · -
e . . . , ,  ~ \ -~ , ,  - 6 .  , " " " )  
~ j < 1 ,  ~ e , ·  ( t )  
\ _ e  ' - <  e ,  
_  t - 1 ' ~  7 1 '  
~ v  ) . ; ,  
. . ! I t /  ~ e , ~  
, \ e r '  
) < . . r J . ,  
~<~ 
, , ~  
0 - - "  
7 .  
I I  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  i s  t h a t  " n o  p e r s o n  . . .  
s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m -
~ l  f ,  "  d e p r i v e s  C o n g r e s s  o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f -
t , ( ) f t \ p l e ¼ e .  t n , M  f t ' O S o e c J , o n  
i n c r i m i n a t i o n ,  e v e n  i f ~ h e  r e q u i s i t ~  i m m u n i t y  j i s  g r a n t e d  p r i o r  t o  t h e  
c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  I n  o t h e r  w o r d s ,  p e t i t i o n e r s  
a s s e r t  t h a t  n o  i m m u n i t y  s t a t u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  
b a s i s  f o r  c o m p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  
r e c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  4 9 1  ( 1 8 9 6 ) ,  
a n d  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) ,  d e c i s i o n s  w h i c h  
~ 
- o ·  ' , ; 2 1  
u p h t l d  t h e  c o n s t i t u t i o n a l i t y  o f  i m m u n i t y  s t a t u t e s . /  W e  f i n d  n o  
m e r i t  t o  t h i s  c o n t e n t i o n  a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n .  
] I T .  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  
p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t u t e  ~ n a c t e d  i n  1 9 7 9 ,  1 8  
( 1 q 7 0 )  
U . S .  C .  6 0 0 1  i s  n o t  c o e x t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
·  ·  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  M u r p h y  
v .  A r n d s t e i n ,  2 6 6  U . S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r a n d e i s ,  J .  ) ;  H e i k e  v .  
U n i t e d  S t a t e s ,  2 2 7  U . S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J .  ) .  
! . ;  w i r l e ~ , . " 4  C c i r u y , • n  ,  3 7 " 1  l l . S . .  S ~  ( 1 q  < , t i ) ;  M . ~  ~ r - U i ~  
l J t i , $  a & ( . t o •  _ . , , , ,  
c ~ . ? U  " P  
; , ~  . , (  
• • - t i , ~  - , , r J f ! r  "  
t "  ' f t t  s 4 . , ) ~ f e .  
r  ' - '  " ' i  
f \ " i t \ k  ~ . $  
, e ; > / l j  _ a .  
b P • C . - S e e  
P o i e  q _  
8 .  
n a - 1 - - - I J , A  f f i c . i e n +  ' 1 1 ?  s u . r r l l l t d  - t i e  p r , v , l ~ ' l e  J f l J  C , C ( l l p t ! I  - k s . t i  
o v e , r  " ' -
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s ( w  
c . l a , . , ,  o {  ~ e  
, , r , ' 1 1 :  l e 3 e .  " ' l  
D ■t ·•utionrt!:J 
- t h - i r t  w k "  ~ w , f n e , ,  , ~  0 V t \ p e l t t J  ~~ ~ h ' i d  
T h e  s t a t u t e i a t t a c k e c y p r o v i d e s  J f n  r e l e v a n t  p a r t  ,~ s  f o l l o w s ]  
u i u < ' t '  ( ) r - J e r  ~ { e d - i ~  ~ v e r  ~ c l a , ~  , , . (  ~ e .  p W i \ r , l ~ j e  :  
[ T ] h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  o r d e r  
o n  t h e  b a s i s  o f  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ;  
b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  u n d e r  
t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  i n d i r e c t l y  
d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n )  m a y  
b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  
a  p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  
o t h e r w i s e  f a i l i n g  t o  c o m p l y  w i t h  t h e  o r d e r .  - Y  ~~ 
; t  « . s .  < ! .  ? : , o o - <  ( t ' 1 " o ) .  
[ P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  g r a n t  
i m m u n i t y  f r o m  p r o s e c u t i o n  a n d  t h o s e  w h i c h  l i m i t  t h e  i m m u n i t y  -
a s  d o e s  t h e  p r e s e n t  s t a t u t e  - t o  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
J  t . 0 1 ' 1 • . \ i - h t ~ o ~ \  t . 4 - . , . J . , n S  
e v i d e n c e  d e r i v e d  t h e r e f r o m .  * *J  T h e  o O R s t i t u t i o n a l l J : e s ~,  r o o t e d  i n  l ~ i t . .  a n J .  
I f \  
h i s t o r y > a s  w e l l  a s l t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  i m m u n i t y  
g r a n t e d [ P e t i t i o n e r ~ u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  
~ f . : + t ¼ m t t  £  I  
o f  t h e  p r i v i l e g e .  I f  s o ,  Lt h e i r] r e f u s a l s  t o  a n s w e r  b a s e d  o n  t h e  
p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  
- l u r  - H e .  ~ " . ( .  J l  1 f j l t ' , 1 1 t n 1 . L  h ? > $  - r e 1 l \ . O l l e l .  - 4 - k ,  J a i - , e , , s  a ~ r n ! . - 1  . . u l u c 1  
1  
r f " • ' l l i \ e g e  f r  . ( l l , , e . \ . $ .  
p r o p e r ,  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) .  I f J o n  t h e  o t h e r  
.  
I $  
h a n d ,  t h e  i m m u n i t y  g r a n t e d [ p e t i t i o n e r s  w a s] n o t  a s  c o m p r e h e n s i v e  
4 - i t e  
, z ~  / F o r  o t h e r  p r o v i s i o n s  o f  1 9 7 0  A c t ~ w h i c h  i s  P a r t  V  o f  t h e  O r g a n i z e d  
C r i m e  C o n t r o l  A c t  o f  1 9 7 0 L J r e l a t i v e  t o  i m m u n i t y  o f  w i t n e s s e s ,  s e e  
1 8  U . S .  C .  6 0 0 1 - ; j o 4 ( _ 1 q 1 0 ) .  
[ * * S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 )]  
9 .  
a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  
i n  r e f u s i n g  t o  a n s w e r  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d .  
M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U . S .  3 4 ,  4 2  ( 1 9 4 2 ) .  
P e t i t i o n e r s  r e l y  u p o n  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  
5 4 7  ( 1 8 9 2 ) ,  t h e  f i r s t  c a s e  i n  w h i c h  t h i s  C o u r t  c o n s i d e r e d  a  c o n -
s t i t u t i o n a l  c h a l l e n g e  t o  a n  i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  t h e  
I m m u n i t y  A c t  o f  1 8 6 8 ,  p r o v i d e d  t h a t  n o  " e v i d e n c e  o b t a i n e d  f r o m  a  
p a r t y  o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  p r o c e e d i n g  s h a l l  b e  g i v e n  
i n  e v i d e n c e ,  o r  i n  a n y  m a n n e r  u s e d  a g a i n s t  ( h i m )  . . .  i n  a n y  c o u r t  
~ 
o f  t h e  U n i t e d  S t a t e s  . . . .  ' r N o t w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  
a n d  o r d e r  t o  t e s t i f y  u n d e r  t h e  1 8 6 8  a c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  
b e f o r e  a  f e d e r a l  g r a n d  j u r y .  H e  w a s  c o n s e q u e n t l y  a d j u d g e d  i n  
,  
c o n t e m p t  o f  c o u r t .  O n  a p p e a l ,  t h i s  C o u r t  c o n s t r u e d  t h e  s t a t u t e  
t o  p r o t e c t  a  w i t n e s s  o n l y  a g a i n s t  t h e  u s e  o f  t h e  s p e c i f i c  t e s t i m o n y  
c o m p e l l e d m  f r o m  h i m  u n d e r  t h e  g r a n t  o f  i m m u n i t y .  T h i s  c o n s t r u c t i o n  
f l l i 4 , " " u s  J . J ~ Y J  ~ U s . { ; t \ J . i o r i  b e + u . e e , l  s k - , J i . d e ,  w ~ · c . t .  w ~ c  • ~ " " " " ; ½  ~ o  
f  r o ~ w \ ; ( ) t t  - i i r  u f . < ' e ~ . s .  { c : .  w " ' - ' &  4 \ - e  ~ r n p e K e J  - 1 - ( ' J , m o • ~  ,  r e l < 3 t e ~  a V \ t f . .  - l - t , o s . e  w ~ - ~  
l i w . i +  { l , e .  u , , M U , " . t u  ,  . t ! .  k e c . .  ' " " ' e  ~ ( c .  " " 1 . t , c  1 . 4 . ~  >  - k ,  ' " " " " " ~ L ,  . C V . o m  < A s e  o - C  - t k . -
· . . 1  •  , t - 7 5  · J  
C o r . , r e \ \ e J  { E > ~ i . ~ o ~  E I V \ t l  e v i J @ V < . e  J , @ i r 1 · u ~ , r  - t t ~ < e : : . C , o ~  •  7 1 ' ~  " ' " l e . . d  ~ ' 4 - .  
~ a . - l u - \ e  n w s t - o : L - M i ~ • ~  3 r h a d  ' " ' M t . I . I \ \ ~  . c . " '  r ' ( S ( ' t M , t , C ~  . q , ,  + l , e ,  t r < ' { ' e t i £ € .  - b  w l - i &  . .  
i - k  w . , ~ U e l  ~ - 1 . . . " o " ! f  r e L., . i e s .  , n  D r l ~ " '  - t - o  ~ e  w • o - i ~ ~ e  . . . u A ~  ~ e  s e c ~  c - C  . ( . f . e . .  f m v , k 4 e .  
. . . . . .  : : c ; ,  w - . f i ~  ~ 4 , ~  " ' " " ~ • 4 i a . , ,  
. l l  l \ _  •  \ I _ J .  _,  _ _  . _ _  - • - " • - - , \  /  
~ e . .  k ( o l A . 1 .  
1 0 .  
, l ' f  d  
s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m .  "  ; e f J  
@ ' h e  C o u r t  h e l d  t h a t  a n  i m m u n i t y  s t a t u t e  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  a  g r a n t  o f  i m m u n i t y  c a n n o t  c o m p e l  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e
1  
u n l e s s  t h e  s c o p e  o f  t h e  
s t a t u t o r y  g r a n t  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e]  S i n c e  
t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  b y  t h e  C o u r t ,  w o u l d  p e r m i t  t h e  u s e  
a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  e x t e n t  t h a t  a  
A c u r A ,  " ~ ' ' i .  ,  1 A r , ! e v - ~ e .  f '  1  r 1 e . ¥ l e . . - - / i a+  
a n  , . . , ~ - < • 1 1  ~ · k d ( ! . .  C < ! l v \ 1 \ 1 1 +  S . U f , 1 b , " 1 '  
.  r , ;  + \ e  P r 1 1 1 , J ~ , , e ,  , t , n J  ~ ~ { ; l > " 1  b - f  
c l a i ~  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  LT h e  s t a i u t e  ·  a c c o r a m - g 1 y  
' " ' ~ N ( j  c - D ~ . A  ~ m p e - l .  - + e ! > - 4 - t r ¥ \ o ~  e , v u - a  c f ~ , ' "  a {  ~ «  P ' " • ~ a l 1 ! 4 l e ,  u ~ l e s s  { ~ ! q i  ~ . r ~ C .  
~ ~ ~ r ~ v r l ' - < ? . _  . , , , , . , . . , " d j  • ~  < i l e d -~ ; 1 s 1 \ / e  w i i & t  - l ~ e .  r . u : r ' c .  & <  - R A e  p r , v ,  1 ~ 1 ~  f t , + 1 . . e  
w a s  h e l d  ~ j  I n  t h e  c o u r s e  o f  i t s  o p i n i o n ,  t h e  C o u r t [ s a i d Q  ,  . . . .  ~ " e " - ' $  
, , , J , _  - 1 - \ . ,  . f . 1 1 . . , , , ~  d . a l e m , , , l ,  o n  w i . , L  p , i , - 4 ; . , . , ,  i . . , . , , ' 1  , e ¼  :  l i ½  - J . .  
W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  h e l J  t r c ~ r r .  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  a g a i n s t  w h i c h  t h e  
c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e s i g n e d  t o  g u a r d ,  
a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  p r o h i b i t i o n .  I n  
v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  a  s t a t u t o r y  
e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b s o l u t e  i m m u n i t y  
a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  
t h e  q u e s t i o n  r e l a t e _ : ; - 1 4 2  U . S .  a t  8 5 8 - 8 6 .  
t  
C l , 1 , t 1 1 g / 1 t 1 4 1 1  
S i x t e e n  d a y s  a f t e r  t h e  Ld e c i s i o n ,  a  n e w  i m m u n i t y  b i l l  w a s  
J e i  
i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  
I n t e r s t a t e  C o m m e r c e  A c t  w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  
[ "  S , e  ~ ! ·  w 4 z t - - t  e . - •·  ,  ;  > £  I , ( . ,  ,  ' 1 2 ,  ~ - . , ,  n  (  m < / } J  
7  
c 1 f €  I  
. . : : ; : : : : ; .  
~ 
( ) t p ~ o  ~~ 
~ I  C ) J ~ 1 ' 0  
~ 
~ 
e f f e c t i v e  i m m u n i t y  s t a t u t ~ T h e  b i l l ,  w h i c h  b e c a m e  t h e  C o m p u l s o r y  
3 £  
~ 
T e s t i m o n y  A c t  o f  1 8 9 3 ,  w a s  d r a f t e d  s p e c i f i c a l l y  t o  m e e t  t h e  b r o a d  
i  
l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  a b o v ' f . '  T h e  n e w  A c t  p r o v i d e d  t h a t :  
n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  
a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
d o c u m e n t a r y  o r  o t h e r w i s e  . . . .  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  s t a t .  4 4 3  
, ,  , ,  .  
T h i s [ ! y p e  09  t r a n s a c t i o n a l  i m m u n i t y  b e c a m e  t h e  b a s i c  f o r m  
J ' / ~ .  
1 1 .  
/ ¥ l ' . M ' { , t : &  ~ 
f o r  t h e  n u m e r o u s  f e d e r a l / s t a t u t e s  u n t i l  1 9 7 0  w h e n ,  a f t e r [ a  r e e x a m i n a -
1 e e - u 1 M · , Y ' \ , ( ) ~  o . p p l i e < > b l e  c c n 5 - h f i A i o 1 ~ ) l  p < t r . C A . f ] l e s  < ' t t ' I '  - 4 k  t > l . e ' t f A e , C ! f  o {  0 , s . l , , , , 3  
t i o n  o f  t h e  a d e q u a c y  o f  e x i s t i n g  l a w  a n d  o f  t h e  a p p l i c a b 1 e  c o n s t i t u t i o n a l  
I " " ' ~  - - 3 5 , f  J : j - X :  
p r i n c i p l e s ,  t h e ] C o n g r e s s  e n a c t e d  t h e  s t a t u t e  h e r e  u n d e r  c o n s i d e r a t i o n .  
w k i d t  
T h ¢  n e w  s t a t u t e { d o e s  n o t  " a f f o r d  ( t h e )  a b s o l u t e  i m m u n i t y  a g a i n s t  




, .  f l  w k t  ~ n < j n ~ . ! . s  _ : ; v i ' J , t- d  t o  l o e  ~ < . D n c . E ! f ~ d l  b a . s . , ~  J  "  
c H c : 1 \ - t e d  i l  b f ' .  e l c ) b o , ~ } T e c . Y  ' "  
~ r a m e c ! ) t o  m e e t ~ h e  r a t i o n a l ~  o f  C o u n s e l m a n > ~ n d ] s u b s e q u e n t  d e c i s i o n s  
o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  u s e  ~ o m p e l l e d  
J . . .  
t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t h e  
. 3 ' -
' j t  ! J  J P  ~ , , f u f e • . s  e t t ~ l , c . f  
s c o p e  o f  t h e  [ F i f t h  A m e n d m e n y p r i v i l e g e .  T h e  ~ t a t u t e  e x p l i c i t l y  
p r o ' . ( t r , p - h o • >  o f  
p r o s c r i b e ~ t h e  u s e  i n  a n y  c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  
i n f o r m a t i o n  c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  
[
*  $ . e . , ,  ? a - v  f -~ ~ ~ a ,  ~ ~ " 1  H e < _ ]  
~~ '  
N o  - w  
'  
1 2 .  
o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n ) " , - .  i ~  
c , o n ~ n 2 1 n ~  [ w e  h o l d  t h a t  t h i s  p r o t e c t i o n  c o m p o r t s] w i t h  F i f t h  A m e n d m e n t  
w~  l i . . o l J  { L r i  
s t a n d a r d s .  ( i m m u n i t y  f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  a l l  
J N - S e / 2 . . T  
I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  
p r o t e c t i o n  a g a i n s t  b e i n g  " f o r c e d  
t o  g i v e  t e s t i m o n y  l e a d i n g  t o  
. . ! . c . o ~  ~ 4 - k e .  
1  t h e j p r i v i l e g e  
f i c i e n t  t o  c o m p e l  
0 . , . ,  
.e  f r h E i l  g r a n t  o f  i m m u n i t y  
t h e  i n f l i c t i o n  o f  ' p e n a l t i e s  
.  i i ,  
a f f i x e d  t o  •  •  •  c r i m i n a l  a c t s .  ,  "  t e e d  n o t  b e  b r o a d e r .  
~~ 
I m m u n i t y  f r o m  t h e  u s e  o f  
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  
d e r i v e d  d i r e c t l y  a n d  i n d i r e c t l y  
r +  ~ e < ~ o M  : 1  
L f r o m  t h e  c o m p e l l e d  t e s t i m o n y. J  
a f f o r d s  t h i s  p r o t e c t i o n .  I t  
l \ " , y ' \ W n i ½  
c o r d s  f u l l 5 m m u n i , a -
t  t h e  c o m p e l l e d  
p e r i o r  p o s i t i o n  -
p r o h i b i t s  t h e  p r o s e c u t o r i a l  a u t h o r - J o u  
: i o n  t h a n j t h e  F i f t h  
i t i e s  f r o m  u s i n g  t h e  c o m p e l l e d  
t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  
i t  t h e r e f o r e  i n s u r e s  t h a t  t h e  
t e s t i m o n y  c a n n o t  l e a d  t o  t h e  
i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s  
o n  t h e  w i t n e s s .  
U t . l . l ' - . , . L c ; . 1 1 . 1 , , ,  . 1 . . 1 . . a .  , L . . , . . . . ,  . . . _  _ _ _ _ _  - - - - . . .  
h a s  n e v e r  b e e n  c o n -
. . s u 6 ~ 1 f ~ + ½  
> t i  b e  p r o s e c u t e d  .  
n c e p t u a l  b a s i s  o f  
~ T h e  
b y  i t ,  w a s  p l a i n l y  
r c t i n s t  t h e  i m m u n i z e d  





1 2 .  
o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n ) " , _ . .  i
5  
C P h ~ n 2 1 n - - \  [ w e  h o l d  t h a t  t h i s  p r o t e c t i o n  c o m p o r t s] w i t h  F i f t h  A m e n d m e n t  
w ~  k . o l J  { t . a - l  
s t a n d a r d s .  ( i m m u n i t y  f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  a l l  
~ C C f l ! l '  ~ - H e  
e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t h e j p r i v i l e g e  
a g a i n s t  s e l f  i n c r i m i n a t i o n , a n d  t h e r e f o r e  i s  s u f f i c i e n t  t o  c o m p e l  
0 - ,  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  f i h e y  g r a n t  o f  i m m u n i t y  
~ . m J  p r o t ~ J ; c , t ' I  c . o n 1 M e r . 1 1 o u . r b l e  w , ' " 1  + f . - , {  e ' l { f , , r J t t P  ~ ! 1  
m u s t  ) ! 1 0 t  e r o d e  t h e  s c o p e  o f ] t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
I  1 - 1 , n , ½  
L ! h ~  t r a n s a c t i o n a l ~ y p e  o ~  i m m u n i t y ,  w h i c h  a c c o r d s  f u l l H m m u n i , a -
t i o t j  f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  r e l a t e s ,  [ p l a c e s  t h e  w i t n e s s  i n  a  s u p e r i o r  p o s i t i o n  -
a - m ~ ~ ~  - " ' e .  w * " ~ - s  ,  
1  ~ O e ! .  
a f f o r d i n g  h i m  a _ i  c o n s i d e r a b l y  b r o a d e r  p r o t e c t i o n  t h a n j t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  ~ t s e l fJ  
T h e  
h a 1 J p r i v i l e g e  h a s  n e v e r  b e e n  c o n -
. . s u b ~ ' l t ~ " ' t ½  
s t r u e d  t o  m e a n  t h a t  o n e  w h o  i n v o k e s  i t  c a n n o t i b e  p r o s e c u t e d .  
[ I  N ~ / 2 1  J  
~ ~ 
O u r  h o l d i n g  i s  j c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  b a s i s  o f  
C o u n s e l m a n  .  T h e  
- - - - - ·  
s t a t u t e  t h e n  b e f o r e  t h e  C o u r t ,  a s  c o n s t r u e d  b y  i t ,  w a s  p l a i n l y  
d e f i c i e n t  i n  i t s  f a i l u r e  t o  p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  
w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s K E  c o m p e l l e d  t e s t i m o n y .  
T h e  C o u r t  r e p e a t e d l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  
: / I '  p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  . . . .  ,  
1 4 2  U .  S .  a t  5 6 4  
t h a t  i t :  
c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  o t h e r w i s e ,  a n d  i f  h e  h a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  . .  J 1 4 2  U .  S .  a t  5 6 4 ,  
1·  
a n d  t h a t  i t :  
a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  
a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  
s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  
m e a n s  o f  c o n v i c t i n g  t h e .  w i t n e s s  o r  p a r t y .  1 4 2  
•  S .  a t  5 8  .  
T h ~  
f - - [ T h e  s a m e]  r e a s o n i n g  w a s  r e i t e r a t e d  i n  U l l m a n  v .  U n i t e d  
1 3 .  
r e c . c ~ n •  l f : J  ~ t ,  ~ 
S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 ~ ,  w h e n  t h e  C o u r t  [ f n t e r p r e t e q J C o u n s e l m a n  
e , s  h o l d i n g  t h a t  t h e ) s t a t u t e l f o . e r e  i n v o l v e d] w a s  i n s u f f i c i e n t :  
b e c a u s e  t h e t ~ r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  i t  m e r e  y  f o r  b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  g i v e n  
a n d  f a : e a i l e t l  o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  p r o s e c u -
t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  i n f o r m a t i o n  
o b t a i n e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y .  
3 5 0  U .  S .  a t  4 3 6 - 3 7 .  ( E m p h a s i s  s u p p l i e d )  
~ ~ ~ ~ J ' \ l t ( h , , ~ ,  2 . . ~ ' - /  U  . s .  7 1 ,  7 ~  (  l < t 2 0 J .  
I ~  N U T  1 P  
N O N  S E ~ I A I T U  Y e .  
1 4 .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i t i o n e r s  w a s  
u : 1 n n d - ~ e  w r < i . 1 J e r - e i R  b , t 1 J , n j  
u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  l i u u s t  b e  c o n s i d e r e d  a s  
4 ~ o f ; ½  
3
1 . J  
d i c t u m]  
I n  M u r p h y v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2  ( 1 9 6 4 ) ,  t h e  
C o l , { , +  d t r e e ' - 1 ~  c o t •  r . . , J . € , ~  ,  m . M M r 1 i ½  ~ o M  L , ( ~ e  ~ W O ' f e l v , c l l  +  e ~ { . ; M o n . A ; j  e l l ' \ £  e A / 1  l . e 1 1 c c ,  
J e < ; . . , e J . .  - 6 - \ e ~ O f Y \ .  
[  i s s u e  w a s  w h e t h e r  t h e  g r a n t  o f  t r a n s a c t i o n a l  i m m u n i t y  b y  a  s t a t e  
w o u l d  p r o t e .c t  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  w i t n e s s  i n  a  f e d e r a l  
p r o s e c u t i o n .  A s  n o  s t a t e  h a s  t h e  p o w e r  t o  f o r b i d  s u c h  a  p r o s e c u t i o n ,  
i t  w a s  n e c e s s a r y  f o r  t h e  C o u r t  t o  d e f i n e  f o r  t h e  f i r s t  t i m e  t h e  s c o p e  
o f  i m m u n i t y  r e q u i r e d  b y  t h e  C o n s t i t u t i o n J  T h e  M µ r p h y  p e t i t i o n e r s  w e r e  
s u b p o e n a e d  t o  t e s t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s s i o n  
o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  c e r t a i n  q u e s t i o n s  o n  t h e  
g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  
g r a n t e d  i m m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  a n d  N e w  
~ 
Y o ~ ~ - T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  h o w e v e r ,  o n  t h e  g r o u n d  t h a t  
t h e i r  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  
t h e  i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d j u d g e d  i n  c i v i l  
c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  b y  t h e  N e w  J e r s e y  S u p r e m e  
¢ _  ' f O  
C o u r t .  
r  l > J  5 c r L r  \  
( ! h i s  C o u r t  u n d e r t o o k  a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
I N S E R T  O N  P A G E  1 4  
T h e  i s s u e  b e f o r e  t h e  C o u r t  i n  M u r p h y  w a s  w h e t h e r  N e w  
J e r s e y  a n d  N e w  Y o r k  c o u l d  c o m p e l  t h e  w i t n e s s e s ,  w h o m  t h e s e  
s t a t e s  h a d  i m m u n i z e d  f r o m  p r o s e c u t i o n  u n d e r  t h t : r l a w s  I I X  
l O O I X H X X l t ) f X D I I X N I O I X D X X ,  t o  g i v e  t e s t i m o n y  w h i c h  m i g h t  t h e n  
b e  u s e d  t o  c o n v i c t l i  t h e m  o f  a  f e d e r a l  c r i m e .  S i n c e  N e w  
J e r s e y  a n d  N e w  Y o r k  h a d  n o t  p u r p o r t e d  t o ,  a n d  i n d e e d  c o u l d  
n o t ,  c o n f e r  i m m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n ,  t h e  C o u r t  
i ~  O J ' ~ )  
w a s  f a c e d  w i t h  t h e  q u e s t i o n  w h a ~ J l i m i t a t i o n s  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
i m p o s e !  o n  t h e  p r o s e c u t o r i a l  p o w e r s  o f  t h e  F e d e r a l  
G o v e r n m e n t ,  a  n o n - i m m u n i z i n g  s o v e r e i g n .  A f t e r  u n d e r t a k i n g  
~ 
a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  p u r p o s e s  o f  t h e  p r i v i l e g e ,  
t h e  C o u r t  o v e r t u r n e d  t h e  r u l e  t h a t  o n e  j u r i s d i c t i o n  w i t h i n  
o u r  f e d e r a l  s t r u c t u r e  m a y  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  
~ h i c h  c o u l d  b e  u s e d  t o  c o n v i c t  h i m  o f  a  c r i m e  i n  a n o t h e r  
j u r i s d i c t i o n .  T h e  C o u r t  h e l d  • • • •  ( P I C K  U P  O N  P A G E  1 5 )  
1 5 .  
a n d  h e l ~ t h a t  t h e  p r i v i l e g e  p r o t e c t s  s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a -
t i o n  u n d e r  f e d e r a l  a s  w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  
i n c r i m i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  t h i s  
p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  i t ,  t h e  C o u r t  
h e l d  t h e  ~ o n s t i t u t i o n a l  r u l e ' 1o  b e  t h a t :  
a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  
g i v e  t e s t i m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  
u n d e r  f e d e r a l  l a w  u n l e s s  t h e  c o m p e l l e d  
t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  b e  u s e d  i n  
a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n n e c t i o n  
w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  W e  
c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  
i m p l e m e n t  t h i s  c o n s t i t u t i o n a l  r u l e  a n d  
a c c o m m o d a t e  t h e  i n t e r e s t s  o f  t h e  s t a t e  a n d  
F e d e r a l  G o v e r n m e n t  i n  i n v e s t i g a t : i l g i  a n d  
p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n m e n t  
m u s t  b e  p r o h i b i t e d  f r o m  m a k i n ~ n y  s u c h  ' f Z . . , , ,  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s .  I  
3 7 8  U . S .  a t  7 9  
t/L ✓ 
L  A . L  _ . _ . _ '  - - - _ ,  _ _  _ . _  _ . _ , _  - , . ,  _ _ _  r t  a d d e d  t h e  f o l l o w i n g  f o o t n o t e :  " O n c e  a  
d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e n c e  
i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  a n  i n d e p e n d e n t ,  
l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e .  "  I d .  a t  7 9 ,  n .  
1 8 .  I f " t r a n s a c t i o n a t ' i m m u n i t y  h a d  b e e n  a e m e d t o  b e  t h e  
" c o n s t i t u t i o n a l  r u l e "  t h e r e  c o u l d  b e  n o J ? r o~ ~ •c u t i o n .  
1 6 .  
T h e  C o u r t  w e n t  o n  t o  e m p h a s i z e  t h a t  t h i s  r u l e  l e f t  t h e  s t a t e  w i t n e s s  
a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  t h e  w i t n e s s  h a d  i m m u n i t y  
~ f r o m  t h e ~  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  
t h e r e f r o m ,  " i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  
' D  o E . S  " 1 1 ' 1 '  s  
0 1 1 t t f o ' ( l t ~  ?  
~ ¢ ! ! 1 .  
I  
@  
c l a i m e d  h i s  p r i v i l e g e  i n  t h e  a b s e n c e  o f  a  s t a t e  g r a m t  o f  i m m u n i t y .  
1 1  
3 7 8  U .  S .  a t  7 9 .  
d ) _  
[ T h e  d e c i s i o n  i n  M u r p h y  a f f i r m ~  t h e  v a l i d i t y  o f  u s e  a n d  
d e r i v a t i v e  u s e  t y p e  i m m u n i t y  a n d  ~ r e j e c t s  t h e  v i e w  t h a t  o n l y  
t r a n s a c t i o n a l  i m m u n i t y  i s  c o m p a t i b l e  w i t h  c o n s t i t u t i o n a l  s t a n d a r d s .  
T h e  c o n c u r r i n g  o p i n i o n  o f  M r .  J u s t i c e  W h i t e [ j o i n e d  b y  M r .  J u s t i c e  
s t e w a r t  )Jc  o m m e n t e d :  
. . .  t h e  C o u r t  d o e s  n o t  a c c e p t  t h e  f a r  r e a c h i n g  
a n d  i n  m y  v i e w  w h o l l y  u n n e c e s s a r y  c o n s t i t u t i o n a l  
p r i n c i p l e  t h a t  t h e  p r i v i l e g e  r e q u i r e s  n o t  o n l y  c o m -
p l e t e  p r o t e c t i o n  a g a i n s t  a n y  u s e  o f  c o m p e l l e d  
t e s t i m o n y  i n  a n y  m a n n e r  i n  o t h e r  j u r i s d i c t i o n s  
b u t  a l s o  a b s o l u t e  i m m u n i t y  i n  t h e s e  j u r i s d i c t i o n s  
f r o m  a n y  p r o s e c u t i o n  p e r t a i n i n g  t o  a n y  o f  t h e  J  
t e s t i m o n y  g i v e n .  3 7 8  U .  S .  9 2 ,  9 3 .  
\ J  ~ ' £ 1 1  T }  ' ?  ~ . . , 1 . . _  
, - <  [  T h i s  W 1 d e r s t a n d i n g  o f  i M u r p h y  i s  r e f l e e t e d  i n  G a r d n e r  v .  
o ' - ~  
S I A e S ,  f f l , ( T E  
T o Q  
~ l l i . , .  l ' t .  
B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  I n  d i s c u s s i n g  t h e  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f  · i n c r i m i n a t i o n ,  t h e  C o u r t  n o t e d :  
I J J ! : £ . r l T  -
S ( . ( r l ~ T t T t . < l ' E  : f " O t e  
( Z )  
f ' P .  l t o - - l q  
t h e  p r i v i l e g e  a g a i n s t  
R e c o n s i d e r a t i o n  o f  t h e  r u l e  t h a t  1 1 1 1 U J D q j a x i x « i u : i r n m c i x  
s e l f - i n c r i m i n a t i o n  d o e s  n o t  p r o t e c t  a  w i t n e s s  i n  o n e  j u r i s d i c t i o n  
a K E X X H N R E K X X X K X H « n X R : x r D l } C X « C O : ~ R X X B X X X E J I H X X X K ~ X ~ X l C R X X B X X D I B J Q [  
a g a i n s t  b e i n g  c o m p e l l e d  t o  g i v e  t e s t i m o n y  
w h i c h  c o u l d  b e  u s e d  t o  c o n v L c t  h i m  o f  a  c r i m e  i n  a n o t h e r  
j u r i s d i c t i o n  w a s  m a d e  n e c e s s a r y  b y  t h e  d e c i s i o n  i n  M a l l o y  
"Y  
y .  H o g a n ,  3 7 8  U . S .  1  ( 1 9 6 4 ) ,  i n  w h i c h  t h e  C o u r t  h e l d  t h e  
F i f t h  A m e n d m e n t  p r i v i l e g e  X ~ X K n X X B X X K X R ~ X D X H n X B R  
a p p l i c a b l e  t o  t h e  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  A m e n d m e n t .  
H . . . ) 2 -
T h e  M a l l o y  C o u r t  a l s o  h e l d  t h a t  s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  
~ 
o r  s c o p e  
t h e  e x t e n t / o f  t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  
b e c a u s e  t h e  s a m e  s u b s t a n t i v e  g u a r a n t e e  o f  t h e  b i l l  o f  r i g h t s  
' / ! 1 . r  I ~  
i s  i n v o l v e d .  T h e  M u r p h y  C o u r t  e m p h a s i z e d  t h e  f a c t  t h e  s c o p e  
o f  t h e  p r i v i l e g e  i s  t h e  s a m e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  
a n d  h e l d  t h a t  a  s t a t e  w i t n e s s ' s  p r i v i l e g e  a g a i n s t  s e l f -
s e w . f e J  
i n c r i m i n a t i o n  i s  ( ! l o t  i n f r i n g e d ] w h e n  t h e  f e d e r a l  g o v e r n m e n t  
i s  p r o h i b i t e d  f r o m  u s i n g  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  
-
~ 
d e r i v e d  t h e r e f r o m .  
H W ) I  I t  i s  t r u e  t h a t  i n  M u r p h y  t h e  C o u r t  w a s  n o t  p r e s e n t e d  
w i t h  t h e  p r e c i s e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e , ~  
w h e t h e r  ~ U B X X K K X K B X D U D B x « X B , t x t m m « K X t t J X ~ X  
« « R X k X D C E : X « R X X X J [ X s « X X X ~ X f t J d t : X X ~ X ~ O , B X X ' l t f l X K X M B K J X B ¥ B X X X X ~ % X I ~  
a  
d X K K B X ~ D l l B ~ B X W K U B X K K B t j u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  
t h e  t e s t i m o n y  D  m a y  d o  s o  b y  g r a n t i n g  o n l y  " u s e  a n d  
d e r i v a t i v e  u s e "  i m m u n i t y .  f o r  N e w  J e r s e y  a n d  N e w  Y o r k  h a d  
~ g r a n t e d  p e t i t i o n e r s  " t r a n s a c t i o n a l "  i m m u n i t y .  
( 3 )  
~ 
T h e  C o u r t  h a s  h e r e t o f o r e  n o t  s q u a r e l y  c o n f r o n t e d  t h i s  q u e s t i o n ,  
b e c a u s e  p o s t - C o u n s e l m a n  i 1 1 1 1 u n i t y  s t a t u t e s  r e a c h i n g  t h e  
C o u r t  h a v e  f o l l o w e d  t h e  p a t t e r n  o f  t h e  1 8 9 3  A c t  i n  p r o v i d i n g  
" t r a n s a c t i o n a l "  ; i  " 1 7  
i m m u n i t y , D I U (  B u t  b o t h  t h e  r e a s o n i n g  o f  t h e  C o u r t  i n  
M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  t h e  c o n c l u s i o n  t h a t  
" u s e  a n d  d e r i v a t i v e  u s e "  i m m u n i t y  i s  c o n s t i t u t i o n a l l y  
s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e ,  
l f t i Q H ) f  T h e  c o n c l u s i o n  i n  M u r p h y  t h a t  a  p r o h i b i t i o n  o n  " u s e  
s e c u r e s  
a n d  d e r i v a t i v e  u s e "  J I X B l £ 1 1 K K B  a  w i t n e s s ' s  F i f t h  A m e n d m e n t  
p r i v i l e g e  a g a i n s t  i n f r i n g e m e n t  b y  t h e  f e d e r a l  g o v e r n m e n t  
m e a n s ,  s i n c e  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s a m e  w h e t h e r  
i t  i s  i n v o k e d  i n  a  s t a t e  o r  i n  a  f e d e r a l  j u r i s d i c t i o n ,  t h a t  
i m m u n i t y  f r o m  " u s e  a n d  d e r i v a t i v e  u s e "  i s  c o e x t e n s i v e  w i t h  
a s  n o t e d  a b o v e ,  
t h e  s c o p e  o f  t h e  p r i v i l e g e ,  M o r e o v e r , / t h e  M u r p h y  C o u r t  n o t e d  
t h a t  i m m u n i t y  f r o m  " u s e  a n d  d e r i v a t i v e  u s e  . .  w o u l d  l e a v e  
" t h e  w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e  
' - ! ! J  
i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y . "  T h i s  
c o e x t e n s i v e n e s s  w i t h  t h e  p r i v i l e g e  i s  t h e  d e g r e e  o f  p r o t e c t i o n  
w h i c h  t h e  C o n s t i t u t i o n  r e q u i r e s ,  a n d  i s  a l l  t h a t  t h e  
C o n s t i t u t i o n  r e q u i r e s ,  e v e n  a g a i n s t  a  j u r i s d i c t i o n  c o m p e l l i n g  
t e s t i m o n y . b y  g r a n t i n g  i m m u n i t y .  A s  t h e  C o u r t  n o t e d  
i n  G a r d n e r  Y . •  B r o d e r i c k ,  3 9 2  U . S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ,  " @ n s w e r s  
m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  p r i v i l e g e  i f  t h e r e  i s  
i  m m n n i  t " ' v  f r n m  f A i l P r : : a l  : : a n r i  ~ 1 " ' : : a t " ' A  1 1 ~ A  n f  t " ' h A  , . . . n m n A l  1  A r i  t " ' A ~ t "  i  m o n v  
( . v  
o r  i t s  f r u i t s  i n  c o n n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  
a g a i n s t  t h e  p e r s o n  t e s t i f y i n g , "  
A n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  
p r i v i l e g e  i f  t h e r e  i s  i m m u n i t y  f r o m  f e d e r a l  
a n d  s t a t e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  o r  
i t s  f r u i t s  i n  c o n n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u -
t i o n  a g a i n s t  t h e  p e r s o n  t e s t i f y i n g ,  C o u n s e l m a n  
v .  H i t c h c o c k ,  [ 1 4 2  U . S .  5 4 7 ] ,  5 8 5 - 5 8 6 ;  M u r p h y  
v .  W a t e r f r o n t  C o m m i s s i o n ,  [ 3 7 8  U . S .  5 2 ] ,  7 9 .  
3 9 2  U . S .  a t  2 7 6 .  *  
I n  M a l l o y  v .  H o g a n ,  3 7 8  U . S .  1  ( 1 9 6 4 ) ,  d e c i d e d  t h e  s a m e  d a y  
a s  M u r p h y ,  t h e  C o u r t  h e l d  t h a t  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  w a s  
a p p l i c a b l e  t o  t h e  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  A m e n d m e : t t .  T h e  
a l s o  
C o u r i / h e l d  t h a t  t h e  s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t  o f  
4 2  
t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  f o r  t h e  s a m e  
s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  R i g h t s  w a s  i n v o l v e d .  T h i s  
h o l d i n g ,  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s a m e  i r r e s p e c t i v e  
c f f  t h e  j u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  t e s t i m o n y ,  w a s  a n  i m p o r t a n t  
4 3  
e l e m e n t  o f  t h e  d e c i s i o n  i n  M u r p h y .  
; , u , : : ,  
1 7 .  
I t  i s  t r u e  t h a t  i n  M u r p h y i t  w a s  n e c e s s a r y  t o  d e c i d e  t h e  p r e c i s e  
f \  
i s s u e  h e r e  i n v o l v e d ,  n a m e l y ,  w h e t h e r  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  
i s  c o n s t i t u t i o n a l l y  s u f f i c i e n t  w h e r e  t h e  j u r i s d i c t i o n  w h i c h  c o m p e l l e d  
t h e  t e s t i m o n y  i s  t h e  s a m e  j u r i s d i c t i o n  w h i c h  m a y  l a t e r  b r i n g  a  
* C f .  U n i t e d  s t a t e s  v .  F r e e d ,  4 0 1  U . S .  6 0 1 ,  6 0 6  ( 1 9 7 1 ) .  
o t l  
" ( i l ' ! >  , ~  I L ,  
~ 
p r o s e c u t i o n .  B u t  w e  t h i n k  b o t h  t h e  r e a s o n i n g  o f  t h e  C o u r t  i n  
M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  a n  a f f i r m a t i v e  a n s w e r .  
T h e  C o u r t  t h e r e  h e l d  t h a t  t h e  p r i v i l e g e  " p r o t e c t s  a  s t a t e  w i t n e s s  
a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  w e l l  a s  s t a t e  l a w  a n d  a  
l ' t  
f e d e r a l  w i t n e s s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  
l a w . "  I n  M a l l o y ,  a s  n o t e d  a b o v e ,  i t  w a s  h e l d { I n  e f f e c ~ t h a t  t h e  
F i f t h  A m e n d m e n t  p r i v i l e g e  a p p l i e s  a l i k e  t o  t h e  s t a t e s  a n d  t h e  
f e d e r a l  g o v e r n m e n t .  T h u s  t h e  c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  i s  i d e n t i c a l  w h e t h e r  i t  b e  i n v o k e d  i n  a  s t a t e  
l  
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o r  G i l  f e d e r a l  j u r i s d i c t i o n ,  a n d  i f  i m m u n i t y  i s  g r a n t e d  i t  m u s t  b e  
I \  
h o n o r e d  i n  o t h e r  j u r i s d i c t i o n s  r e g a r d l e s s  o f  w h e t h e r  t h e  g r a n t i n g  
j u r i s d i c t i o n  i s  s t a t e  o r  f e d e r a l .  H a v i n g  r e a c h e d  t h e s e  c o n c l u s i o n s ,  
t h e  C o u r t  i n  M u r p h y  w e n t  o n  t o  h o l d  t h a t  u s e  a n d  d e r i v a t i v e  u s e  
i m m u n i t y  r ~ P a n t @ e i  f l '  a :  ~ t a t e ] a r e  c o n s t i t u t i o n a l l y  s u f f i c i e n t  i n  
t e r m s  o f  p o s s i b l e  f e d e r a l  p r o s e c u t i o n .  S u c h  i m m u n i t y  w a s  d e e m e d  
t o  l e a v e  " t h e  w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e  i n  t h e  
a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y .  "  M u r p h y  v .  W a t e r f r o n t  
1 8 .  
C o m m i s s i o n ,  s u p r a ,  7 9 .  T h i s  c o e x t e n s i v e n e s s  w i t h  t h e  p r i v i l e g e  
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T h e  l e g i s l a t i v e  h i s t o r y  o f  1 8  U .  S .  C .  6 0 0 2  s u p p o r t s  t h e  v i e w s  
a b o v e  e x p r e s s e d .  A l t h o u g h  s u c h  h i s t o r y  c a n n o t  c o n f u r  c o n s t i t u t i o n a l  
v a l i d i t y ,  i t  i s  r e l e v a n t  a s  r e f l e c t i n g  t h e  c o n s i d e r e d  j u d g m e n t  o f  t h e  
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C o n g r e s s
1 1
•  T h i s  i s  : m e  e s p e c i a l l y  p e r t i n e n t  w h e r e ,  a s  i n  t h i s  
i n s t a n c e ,  C o n g r e s s i o n a l  c o n s i d e r a t i o n  r e s u l t e d  f r o m  t h e  s t u d y  a n d  
r e c o m m e n d a t i o n  o f  a  n a t i o n a l  c o m m i s s i o n .  O n  M a r c h  1 7 ,  1 9 6 9 ,  t h e  
N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  i n  a  
s p e c i a l  r e p o r t  t o  t h e  P r e s i d e n t ,  r e c o m m e n d e d  k  l e g i s l a t i o n  f o r  t h e  
" r e f o r m "  o f  f e d e r a l  i m m u n i t y  l a w s . *  I n  c o m m e n t i n g  o n  i t s  p r o p o s a l ,  
t h e  C o m m i s s i o n  s a i d :  
W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  
i m m u n i t y  f r o m  u s e  f o r  i m m u n i t y  f r o m  p r o s e c u t i o n  
m e e t s  c o n s t i t u t i o n a l  r e q u i r e m e n t s  f o r  o v e r c o m i n g  
t h e  c l a i m  o f  p r i v i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  
o n l y  c o n s e q u e n c e  f l o w i n g  f r o m  a  v i o l a t i o n  o f  t h e  
i n d i v i d u a l ' s  c o n s t i t u t i o n a l  r i g h t s  t o  b e  p r o t e c t e d  
f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  h i s  
c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  h i s  c o n s t i t u t i o n a l  
r i g h t  n o t  t o  b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  
i m m u n i t y  i s  t h u s  o f  t h e  s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  
e v e n  t h o u g h  u n i n t e n t i o n a l l j , ~  c o n f e r r e d  a s  t h e  
r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e n f o r c e m e n t  
o f f i c e r s .  * *  
* S e e  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  
o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  " o r k i n g  ] ?a p e r s  o f  t h e  
C o m m i s s i o n ,  V o l .  I I ,  p .  1 4 4 5 .  
* *  I d .  p .  1 4 4 6 .  A  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  o f  
t h i s C o u r t ,  p r e p a r e d  b y  P r o f .  R o b e r t  G .  D i c k s o n ,  J r .  o f  t h e  
G e o r g e  W a s h i n g t o n  U n i v e r s i t y  i : E W  L a w  C e n t e r ,  a l s o  w a s  t r a n s -
m i t t e d  t o  t h e  P r e s i d e n t  b y  t h e  C o m m i s s i o n .  I d .  p .  1 4 0 5  e t  s e q .  
P r o f .  D i c k s o n  c o n c l u d e d  t h a t  " T h e  c e n t r a l  c o n c e p t  o f  ' i m m u n i t y '  
i s  m o d i f i e d ,  i n  a c c o r d  w i t h  r e c e n t  j u d i c i a l  c l a r i f i c a t i o n s  o f  t h e  
_ . . . ,  
2 0 A  
f i f t h : e :  a m e n d m e n t ,  s o  t h a t  t h e  p r o t e c t i o n  o f f e r e d  t h e  w i t n e s s  i s  
a  r e s t r i c t i o n  a g a i n s t  i n c r i m i n a t i n g  u s e  o f  h i s  d i s c l o s u r e s ,  o r  
t h e i r  f r u i t s .  T h u s  i n  t h e  w o r d i n g  o f  t h e  s t a t u t e ,  u s e  r e s t r i c t i o n  
l a n g u a g e  r e p l a c e s  t h e  p r e s e n t  a b s o l u t e  i m m u n i t y  l a n g u a g e .  U n d e r  
t h e  p r o p o s e d  u s e  r e s t r i c t i o n  l a n g u a g e  t h e  p o s s i b i l i t y  o f  c r i m i n a l  
p r o s e c t i o n  b a s e d  o n  i n d e p e n d e n t  e v i d e n c e  r e m a i n s  o p e n ,  a s  i n  t h e  
c a s e  w h e n  a  w i t n e s s  p l e a  o f  t h e  f i f t h  a m e n d m e n t  i s  l e f t  u n d i s t u r b e d  
b y  a  c o m p u l s o r y  t e s t i m o n y  p r o v i s i o n .  U n d e r  t h e  e x i s t i n g  a b s o l u t e  
i m m u n i t y  l a n g u a g e  t o  b e  r e p l a c e d ,  a  w i t n e s s  o b t a i n s  i n  e f f e c t  a  
b l a n k e t  p a r d o n ,  e x o n e r a t i n g  h i m  i n  r e g a r d  t o  a l l  o f f e n s e s  r e l a t e d  
t o  h i s  t e s t i m o n y  8 ( p r o d u c t i o n  o f  o t h e r  i n f o r m a t i o n . "  I d .  p .  1 4 2 1 .  
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T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  o f  a  c o m p r e h e n s i v e  
f e d e r a l  i m m u n i t y  s t a t u t e ,  e m b o d y i n g  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  
w a s  t r a n s m i t t e d  t o  t h e  C o n g r e s s  b y  a  s p e c i a l  P r e s i d e n t i a l  m e s s a g e .  *  
F o l l o w i n g  f u l l  h e a r i n g s ,  t h e  C o m m i t t e e s  o f  t h e  J u d i c i a r y  o f  t h e  S e n a t e  
a n d  t h e  H o u s e  e a c h  r e p o r t e d  f a v o r a b l y  o n  t h e  l e g i s l a t i o n  w h i c h  w a s  
e n a c t e d  i n  1 8  U . S .  C .  6 0 0 2 .  * *  T h e  H o u s e  C o m m i t t e e  R e p o r t ,  w h i c h  
p r o p o s e d  t h e  l a n g u a g e  a d o p t e d  b y  t h e  C o n g r e s s ,  c o n t a i n e d  t h e  f o l l o w i n g  
s t a t e m e n t :  
" T h i s  s t a t u t o r y  i m m u n i t y  i s  i n t e n d e d  t o  b e  a s  b r o a d  
a s ,  b u t  n o  b r o a d e r  t h a n ,  t h e  p r i v i l e g e  a g a i n s t  s e l f  
i n c r i m i n a t i o n  ( S e e  S e n a t e  h e a r i n g s  a t  p .  3 2 6 .  )  I t  i s  
d e s i g n e d  t o  r e f l e c t  t h e  u s e - r e s t r i c t i o n  i m m u n i t y  
c o n c e p t  o f  M u r p h y  v .  W a t e r f r o n t  C o m m i s s i o n ,  3 7 8  
U . S .  5 2  ( 1 9 6 4 )  r a t h e r  t h e  t r a n s a c t i o n  i m m u n i t y  
c o n e p t  o f  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7  
( 1 8 9 2 ) .  T h e  w i t n e s s  i s  a l s o  p r o t e c t e d  a g a i n s t  t h e  
u s e  o f  e v i d e n c e  d e r i v a t i v e l y  o b t a i n e d .  " * * *  
* T h e  P r e s i d e n t  s t a t e d :  " U n d e r  t h e  C o m m i s s i o n ' s  p r o p o s a l ,  a  w i t n e s s  
c o u l d  n o t  b e  p r o s e c u t e d  o n  t h e  b a s i s  o f  a n y t h i n g  h e  s a i d  w h i l e  t e s t i f y i n g ,  
b u t  h e  w o u l d  n o t  b e  i m m u n e  f r o m  p r o s e c u t i o n  b a s e d  o n  o t h e r  e v i d e n c e  
o f  t h i s  o f f e n s e .  "  H o u s e  D o c u m e n t  N o .  9 1 - 1 0 5 ,  9 1 s t  C o n g .  1 s t  S e s .  p .  5 .  
* * S .  R e p .  N o .  9 1 - 6 1 7 ,  9 1 s t  C o n g .  1 s t  S e s . ;  H .  R e p .  N o .  ~ 3 . i - 1 9 1 - 1 5 4 9  
9 1 s t  C o n g .  2 n d  S e s .  A l t h o u g h  t h e  l a n g u a g e  o f  t h e  s t a t u t e  r e c o m m e n d e d  
b y  t h e  S e n a t e  a n d  H o u s e  C o m m i t t e e s  v a r i e d  s o m e w h a t ,  a n d  a l s o  v a r i e d  
f r o m  t h e  l a n g u a g e  p r o p o s e d  b y  t h e  N a t i o n a l  C o m m i s s i o n ,  e a c h  e m b o d i e d  
t h e  u s e  a n d  d e r i v a t i v e  u s e  c o n c e p t  r e c o m m e n d e d  b y  t h e  C o m m i s s i o n .  
* * * I d .  p .  4 2 .  
2 2 .  
I t  i s  t h e r e f o r e  c l e a r  t h a t  1 8  U .  S .  C .  § 6 0 0 2  i s  t h e  p r o d u c t  
o f  c a r e f u l  s t u d y  a n d  r e f l e c t s  a  C o n g r e s s i o n a l  d e t e r m i n a t i o n  t h a t  t h i s  
l e g i s l a t i o n  i m p l e m e n t s  t h e  l e g i t i m a t e  n e e d  o f  g o v e r n m e n t  t o  c o m p e l  
t e s t i m o n y  a n d  a l s o  f u l l y  p r o t e c t s  c h e r i s h e d  F i f t h  A m e n d m e n t  r i g h t s .  
2 3 .  
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[ w e  r e t u r n  t o  t h e  c e n t r a l  i n q u i r y  i n  t h i s  c a s e ,  n a m e l y ,  w h e t h e i J  
" u s e  a n d  d e r i v a t i v e  u s d '  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e ~  
[  A s  t h e  a n a l y s i s  o f  p r i o r  d e c i s i o n s  i n d i c a t e s ,  t h i s  C o u r t  h a s  s o  
s t a t e d  i n  M u r p h y  ( 3 7 8  U . S .  7 9 )  a n d  s o  i m p l i e d  i n  s u b s e q u e n t  d e c i s i o n s . *  
B u t  a p a r t  f r o m  p r e c e d e n t ,  l e t  u s  r e e x a m i n e  t h e  a r g u m e n t s  a d v a n c e d  
' " e .  l \ ' W d  c . c r ~ . d e . r - i l A J , i i r l ' t c ) l  o ' j " o " e v J ~  i J J 1 1 D 1 A t d .  f o l  p + f . t o n e H  e " 1 $ u i l l S . J - - 1 / , e  
l  ·  E , U . « . c - e . , ~  c f  $ 1 1 - ~  1 t \ \ ~ u . . , · ~  .  
a g a i n s t  t h i s  c o n c l u s i o n : }  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  
a f f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m m u n i t y  g r a n t  
i s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
' P e ¼ i - h o " e , s  . i i ' ' \ ~ - , ,  
[ I t  i s  s a i d] t h a t  ' u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  d o e s  n o t  p r o t e c t  
a  w i t n e s s  f r o m  v a r i o u s  p o s s i b l e  i n c r i m i n a t i n g  u s e s .  o f  t h e  c o m p e l l e d  
C o  r  e , , . o w - p \ ,  •  
t e s t i m o n y :  f t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f f i c i a l s  m a y  
o b t a i n  l e a d s ,  n a m e s  o f  w i t n e s s e s  o r  o t h e r  i n f o r m a t i o n  n o t  o t h e r w i s e  
a v a i l a b l e  w h i c h  m i g h t  r e s u l t  i n  a  p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  
- ' , \  
a n d  p e r h a p s  i m p o s s i b l e ,  t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y  f  b y  t e s t i m o n y  
~ 
o r  c r o s s - e x a m i n a t i o n  i  t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  j u r i s d i c t i o n  
[  * 3 9 2  u .  s .  2 7 6 .  ]  
"  ~ 
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g r a n t i n g  t h e  i m m u n i t y .  T h e s e  a r g u m e n t s  h a v e  a p p e a l  a n d  m e r i t  
a  t h o u g h t f u l  r e s p o n s e .  W e  s t a r t  w i t h  t h e  s t a t u t o r y  l a n g u a g e :  
"  . . .  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  
i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s f f i s  i n  
a n y  c r i m i n a l  c a s e .  "  
1 i  u s . e .  § 6 0 0 2 - ( i c , 7 0 ) .  
This total prohibition on use 
provides a comprehensive safe-
guard, barring the use of 
compelled testimony as an "investi-
iLJ 
gatory lead , " and barring the 
use of any evidence obtained 
as a result of focusing investi-
gation on a wjitness as a result 
of compelled disclosures. 
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T h i s  i s  a  s w e e p i n g  p r o s c r i p t i o n  
d i r e c t l y  o r  i n d i r e c t l y ,  
of  t h e  c o m p e l l e d  t e s t i m o n y  o r  a n y  i n f o r m a t i o n _  d e r i  
f  rv  . s e e ,  f l  .  <  
[ } t  w o o =  6 e  i l i f f i c u l t  t o  d e v i s e  a  m o r e  c o m p r e h e n s i v e  s a f e g u a r d ,  
~ , ,  ~ · r  ~ . .  t ~  ~ ~ ' <  d Y I . J  · ,  
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N - m . ~ l h o  w H n e s s ,  w h . a am a y  s u b s e q u e n t l y  •  p r o s e c u t e d ,  d e p ~  
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~ f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  g o o d  f a i t h  
o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  
u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  
t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t r e  f e d e r a l  a u t h o r i t i e s  
h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r ~  
e v i d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e .  
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T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  i s  n o t  
l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  o n  t h e  p r o s e c u t i o n  
t h e  a f f i r m a t i v e  d u t y  t o  p r o v e f i o  t h e  s a t i s f a c t i o n  o f  t h e  t o u r T i t h a t  
/ e 9 i t  i  r \ ' \ a + t : .  
t h e  e v i d e n c e  p r o p o s e d  t o  b e  u s e d  i s  d e r i v e d  f r o m  a j s o u r c e  w h o l l y  
i n d e p e n d e n t  o f  t h e  c o m p e l l e d  t e s t i m o n y .  
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* : M l p l '  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  s u p r a ,  7 9  n .  1 8 ;  W h i t e ,  J .  ' ]  
c o n c u r r i n g ,  1 0 3 .  
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T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n ,  f a i r l y  c o m p a r a b l e [ Y  
w e  t h i n k  f } o  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  
& o e •  
T h e  m o s t  t h a t  t h e  p r i v i l e g e  [ . c a n  d o] i s  t o  a s s u r e  t h a t  t h e  c i t i z e n ,  
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b y  r e m a i n i n g  s i l e n t ,  d o e s  n o t  i n c r i m i n a t e  h i m s e l f  b y  h i s  o w n  
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c o ~ r l \ t ; ' . j  ~ s \ .  ' j  t e s t i m o n y .  j T h e  F i f t h  A m e n d m e n t  a n t s l ] : i < j p a r d o n [ o r] a m n e s t y .  
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T h e  s t a t e  m a y @t i l l j p r o s e c u t e ,  e s i n g  a l l [ o t h e r 1 a v a i l a b l e  e v i d e n c t  j  
c  n " ' .  l ' l l > I  r e " "  1 1 - . ~  t  .  
T h e  C o u r t ' s  o p i n i o n  i n  M u r p h y  c h a r a c t e r i z e d  t h e  ~ o n -
s t i t u t i o n a l  r u l e , r t h e r e i n  e n u n c i a t e d  a s  a n  " e x c l u s i o n a r y  r u l e ' . '  
y  o . . f  
(  3  7 8  U .  S .  [  7 9  r  T h i s  b r i n g s  t o  m i n d  r e l e v a n t  a n a l o g i e s .  A n  
i n a d m i s s i b l e  c o n f e s s i o n  o r  i l l e g a l l y  s e i z e d  e v i d e n c e  i s  e x c l u d e d  
S J /  
b u t  d o e s  n o t  b a r  p r o s e c u t i o n  p e r  s e .  A x  M o r e o v e r ,  a s  ~ 
c . o t i c v . 1 < , 1 1 1 ~  ' " '  M u , e ~ , )  
M r .  J u s t i c e  W h i t eJ J p o i n t e d  o u t :  
" A  c o e r c e d  c o n f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  
a s  t e s t i m o n y  g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y  a n d  
i n d e e d  i s  ~? e l u d e d  i n  p a r t  b e c a u s e  i t  i s  c o m p e l l e d  
i n c r i m i a t i - i 1 i o n  i n  v i o l a t i o n  o f  t h e  p r i v i r e g e .  M a l l o y  
v .  H o g a n  ( s k i  s u p r a ) ;  S p a n o  v .  N e w  Y o r k ,  3 6 0  U . S .  
3 1 5 ;  B r a m  v .  U n i t e d  s t a t e s ,  1 6 8  U . S .  5 3 2 .  " f  
3 , i  U , 6 ,  c 4 - I O I .  
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W e  p e r c e i v e  n o  s i g n i f i c a n t  d i f f e r e n c e  b e t w e e n  t h e  p o s i t i o n  o f  a  
O . ~ l i  , , i  w k c r . ,  1 1 1 C ' l ' 1 M 1 1 \ b t i " 3  ~ v , J e 1 , c . e  h , ' > ~  ~ t : e t ' .  o b ~ i > • " e J 2  4 h f ' D I A . ~ ' 1 1 1  
d e f e n d a n t [ w h o s e  i n c r i m i n a t i n g  t e s t i m o n y  h a s  c o m e  f r o m  h i i j  
u . 1 1 l h - J u \  ~ e " , J .  c , J  ' ! . n 1 1 1 - r e )  
c o e r c e d  c o n f e s s i o n  o r  ~ r o ~  a n f i l l e g a l  w i r e t a ~ a n d  t h a t  o f  a  d e f e n d a n t  
~ o , . i J  w ~ f l \ \ 1  1 n c r i l ' l ' l 1 / \ c > h r 1 . 3  ~ u i l e r . t e  ~~ b e e " '  t , t { 1 1 ; . , J  + " • < l L t 1 h  
[ w h o s e  t e s t i m o n y  h a s  b e e n  c o m p e l l e d  b y] a  g r a n t  o f  i m m u n i t y  f r o m  
J e n  1 1 o i  ' " c .  u  ~ e .  
i t s  u s e  a n d  ~ r u i t J  I n  e a c h  o f  t h e s e  c a s e s ,  t h e  s t a t e  r e m a i n s  f r e e  
t o  p r o s e c u t e  a n d  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  a r e  a d e q u a t e l y  
p r o t e c t e d  b y  t h e  e x c l u s i o n a r y  r u l e .  T h e r e  c a n  b e  n o  j u s t i f i c a t i o n  
i n  r e a s o n  o r  p o l i c y  f o r  a r g u i n g  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  
a m n e s t y  g r a n t  w h e r e ,  a c t i n g  p u r s u a n t  t o  s t a t u t e ,  t e s t i m o n y  i s  
l ~ f f ~ l \ 1 ½  t o ~  [ ~ . >  
c o m p e l l e d  i n  e x c h a n g e  f o r l u s e  a n d  d e r i v a t i v e  u s e "  w h e n  n o  s u c h  
a m n e s t y  i s  r e q u i r e d  w h e r e  t h e  s t a t e ,  a c t i n g  w i t h o u t  c o l o r a b l e  r i g h t ,  
0 1 "  
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r , g k h ,  
c o e r c e s  a  d e f e n d a n t  i n t o  i n c r i m i n a t i n g  h i m s e l f  
W e  c o n c l u d e  t h a t  t h e  t y p e  o f  i m m u n i t y  p r o v i d e d  b y  
1 8  U .  S .  C .  § 6 0 0 2  l e a v e s  t h e  w i t n e s s  a n d  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  
i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  T h e  i m m u n i t y  t h e r e f o r e  i s  
c o e x t e n s i v e  w i t h  t h e ~  p r i v i l e g e  a n d  s u f f i c e s  t o  s u p p l a n t  i t .  
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T h e  j u d g m e n t  o f  t h e  C o u r t  o f  A p p e a l s  1  t h e  N i n t h  C i r c u i t x  a c c o r d i n g l y  
i s  a f f i t  : r n e e . f '  
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n.  T h e  E n g l i s h  u s a g e  i s  i n d e m n i t y ]  
2 .  S e e ,  L .  L e v y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  
3 2 8 ,  4 9 6  ( 1 9 6 8 ) .  
@.  9  A n n e ,  c .  1 4 ,  § §  3 - 4  ( 1 7 1 0 ) . J  
4 .  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c h .  1 6 5 1 ,  5  C o l o n i a l  
L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) .  
5 .  9  A n n e ,  c .  1 4 ,  §  4  ( 1 7 1 0 ) ;  L a w  o f  M a r c h  9 ,  
1 7 7 4 ,  c h .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  
( 1 8 9 4 ) .  
6 .  S e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  
( M c N a u g h t o n  r e v .  1 9 6 1 ) .  S e e  a l s o  B i s h o p  A t t e r b u r y ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  3 2 3 ,  6 0 4 - 0 5  ( 1 7 2 3 ) .  
7 .  S e e ,  e .  [ - ,  R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  
i n  V o t e s  a n d  P r o c e e d i n g s  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  
o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  ( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s y l v a n i a  
- < : >  
A r c h i v e s  ( 8 t h  s e r i e s ) ,  4 6 7 9  ( C .  H o b a n f e d !  1 9 3 5 ) .  L a w  o f  
M a r c h  2 4 ,  1 7 7 2 ,  c h .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  
3 5 1 ,  3 5 3 - 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c h .  1 6 5 1 ,  
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5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) ;  L a w  o f  
M a r c h  9 ,  1 7 7 4 ,  c h .  1 6 5 5 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  
6 3 9 ,  6 4 1 - 4 2  ( 1 8 9 4 ) .  S e e  g e n e r a l l y ,  L .  L e v y ,  O r i g i n s  o f  
t h e  F i f t h  A m e n d m e n t  3 5 9 ,  3 8 4 - 8 5 ,  3 8 9 ,  4 0 2 - 0 3  ( 1 9 6 8 ) .  
8 .  A c t  o f  J a n .  2 4 ,  1 8 5 7 ,  c h .  1 9 ,  1 1  S t a t .  1 5 5 .  
F o r  a  h i s t o r y  o f  t h e  v a r i o u s  f e d e r a l  i m m u n i t y  s t a t u t e s ,  
s e e  C o m m e n t ,  T h e  F e d e r a l  v r i t n e s s  I m m u n i t y  A c t s  i n  
T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  
7 2  Y a l e  L .  J .  1 5 6 8  ( 1 9 6 3 ) ;  W e n d e l ,  C o m p u l s o r y  I m m u n i t y  
L e g i s l a t i o n  a n d  t h e  F i f t h  A m e n d m e n t  P r i v i l e g e :  N e w  
D e v e l o p m e n t s  a n d  N e w  C o n f u s i o n ,  1 0  S t .  L o u i s  U .  L .  R e v .  
3 2 7  (  1 9 6 6 ) ;  a n d  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  
C r i m i n a l  L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 6 - 1 1  ( 1 9 7 0 ) .  
~ / .  F o r  a  c o n c i s e  g e n e r a l  h i s t o r y  o f  t e s t i m o n i a l  
c o m p u l s i o n  p r i o r  t o  t h e  a d o p t i o n  o f  o u r  C o n s t i t u t i o n ,  s e e  
8  J .  W i g m o r e ,  E v i d e n c e  §  2 1 9 0 ,  a t  6 2 - 6 8  ( M c N a u g h t o n  r e v .  
l H 9 . f V V " l > ' I  - I _ :  L w J . . &  . s t - ' < M £  4 ,  . 3 S 7 J  U  . $ .  ' - f  ~ ' 2 ,  4 3 c ;  n .  I S  (  l i - % ] j  
1 9 6 1 ) .  S e ef f e _ l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U . S .  2 7 3  ( 1 9 1 9 ) .  
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S t a t t  o f  E l i z a b e t h ,  5  E l i z .  I ,  c .  9 ,  §  1 2  ( 1 5 6 2 ) .  
C o u n t e s s  o f  S h r e w s b u r y ' s  C a s e ,  2  H o w e l l ' s  
S t a t e  T r i a l s ,  7 6 8 ,  7 7 8  ( 1 6 1 2 ) .  
1 q - } ' 2 .  S e e  t h e  p a r l i a m e n t a r y  d e b a t e  o n  t h e  B i l l  t o  
I n d e m n i f y  E v i d e n c e ,  p a r t i c u l a r l y  t h e  r e m a r k s  o f  t h e  D u k e  
o f  A r g y l e  a n d  L o r d  C h a n c e l l o r  H a r d w i c k e ,  r e p o r t e d  i n  
1 2  T .  H a n s a r d ,  P a r l i a m e n t a r y  H i s t o r y  o f  E n g l a n d  6 7 5 ,  
6 9 3  ( 1 8 1 2 ) .  S e e  a l s o  P i e l m o n t e  v .  U n i t e d  S t a t e s ,  3 6 7  U . S .  
5 5 6 ,  5 5 9  n .  2  ( 1 9 6 1 ) ;  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  
4 3 9 ,  n .  1 5  ( 1 9 5 6 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  6 0 0  
( 1 8 9 6 ) .  
~ k  0 - 1  s t a t .  7 3 ,  8 8  ( 1 7 8 9 ) .  
1  I i ,  J , 4 .  S e e  B l a i r  v .  U n i t e d  s t a t ~  2 5 0  U . S .  2 7 3 ,  2 8 1  ( 1 9 1 9 ) ;  
~ J .  W , 3 m ( 1 1 ' e ,  I E \ J , J " ' f l . ~ C .  § '  . z . . 1 q 1 . .
1  
: 2 . . M 7  ( O i c . . f v < - ' v , l t - \ o v  H ' "  l < t C : i t ) .  
1 1 / 6 ·  S e e  M u r p h y  v .  W a t e r f r o n t  C o m m  ' n ,  3 7 8  U .  S .  5 2 ,  
5 5  ( 1 9 6 4 ) .  
1  j  , ' .  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 2 6  
( 1 9 5 6 ) ,  q u o t i n g  f r o m  E .  G r i s w o l d ,  T h e  F i f t h  A m e n d m e n t  T o d a y  
7  ( 1 9 5 5 ) .  
4 .  
\ O f  y t .  M u r p h y  v .  W a t e r f r o n t  C o m m  ' m ,  3 7 8  U .  S .  5 2 ,  
9 4  ( 1 9 6 4 )  ( W h i t e ,  J . ,  c o n c u r r i n g ) ,  M c C a r t h y  v .  A r n d s t e i n ,  
2 6 6  U . S .  3 4 ,  4 0  ( 1 9 2 4 ) ;  U n i t e d  S t a t e s  v .  S a l i n e  B a n k ,  2 6  
U . S .  ( 1  P e t e r s )  1 0 0  ( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  B r o d e r i c k ,  
3 9 2  u .  s .  2 7 3  ( 1 9 6 8 ) .  
\  \  / I I ~ - H o f f m a n  v .  U n i t e d  S t a t e s ,  3 4 1  U . S .  4 7 9 ,  4 8 6  
( 1 9 5 1 ) ;  M a s o n  v .  U n i t e d  S t a t e s ,  2 4 4  U . S .  3 6 2 ,  3 6 5  ( 1 9 1 7 ) .  
l ~  ~ - ~ f ~ ~ ~ " \ •  
\  ~ , ~ e , ~  g . , R e .s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  
• i  
V o t e s  a n d  P r o c e e d i n g s  o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  o f  
t h e  P r o v i n c e  o f  P e n n s y l v a n i a  ( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s y l v a n i a  
A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  e d .  1 9 3 5 ) ;  L a w  o f  
M a r c h  2 4 ,  1 7 7 2 ,  c h .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  3 5 1 ,  
3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c h .  1 6 5 5 ,  5  C o l o n i a l  
L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 2  ( 1 8 9 4 ) .  B i s h o p  A t t e r b u r y ' s  T r i a l ,  
1 6  H o w e l l ' s  S t a t e  T r i a l s ,  3 2 3  ( 1 7 2 3 ) ,  f o r  w h i c h  t h e  H o u s e  
o f  C o m m o n s  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  
f o r  t r e a s o n a b l e  c o n s p i r a c y .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s  
~ - a t  6 0 4 - 0 5  ( 1 7 2 3 ) .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  ( 1 7 2 5 ) ,  f o r  w h i c h  F  
. /  -- -. . .  
. l l . ( J /  1 : i l : i  G L : L :  v /  G J . . /  I " -
A d d  a s  F o o t n o t e  N o .  J f £ ,  (  >  
~ m m u n i t y  s t a t u t e s ,  l i k e  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  h a v e  h i s t o r i c a l  r o o t s  w h i c h  r u n  d e e p  i n  A n g l o -
A m e r i c a n  j u r i s p r u d e n c e ]  S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n  E R K X H : S R  b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  
o <  '
1
i n k . M t 1 i ~  ;
1  
I Y I  ¼ e  xe f : ~ ~  I A ~ ~ )  
r e c o g n i z e d  t h a t  t h e  p r i v i l e g e  d i d  n o t  a p p l y  w h e n  i m m u n i t y , , h a d  b e e n  
( p l ( +  ' "  ~ . 2 . )  
g r a n t e d .  ' l  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  i l l  1 7 1 0  
'  1  A - t i . f . e J  C . ,  ' " ' I  f ) 3 • ' /  ( J 1 1 0 ) ,  
d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  " / w h i c h  b e c a m e  t h e  m o d e l  f o r  
a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  i n  1 7 7 4  b y  t h e  c o l o n i a l  l e g i s -
, (  ( P c t l - i "  . v A e  ' 1 )  
l a t u r e  o f  N e w  Y o r k .  /  T h e s e  s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r  c o u l d  
s u e  t h e  w i n n e r ,  w h o  w a s  c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  
A f t e r  t h e  w i n n e r  r e s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  h e  
w a s  " a c q u i t t e d ,  i n d e m n i f i e d  [ i m m u n i z e d ]  a n d  d i s c h a r g e d  f r o m  a n y  
f u r t h e r  o r  o t h e r  p u n i s h m e n t ,  f o r f e i t u r e  o r  p e m l t y ,  w h i c h  h e  .  .  .  
( _ P ~ t  ; , ,  , J e  ~ 
.  . . . , ,  i  
m a y  h a v e  i n c u r r e d  b y  t h e  p l a y i n g  f o r ,  a n d  w i n n i n g  s u c h  m o n e y  . .  
1 f  A n o t h e r  n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  
T h e  L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m o n s  o f  t h e  
/  - ' ~  
2 .  
s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m -
s e l v e s  b y  t e s t i f y i n g  t h a t  t h e y  h a d  p u r c h a s e d  t h e i r  o f f i c e s ,  P a r l i a m e n t  
e n a c t e d  a  s t a t u t e  g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  
a s  M a s t e r s  i n  C h a n c e r y .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  T r i a l ,  
J  ( H A  i ~  M \ e  < , )  
1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  ,  1 1 4 7  ( 1 7 2 5 ) .  J  T h e  l e g i s l a t u r e s  
i n  c o l o n i a l  P e n n s y l v a n i a  a n d  N e w  Y o r k  e n a c t e d  i m m u n i t y  l e g i s l a t i o n  
r  ( _ P e a , +  ;  n  n o t e .  7 )  .  
i n  t h e  e i g h t e e n t h  c e n t u r y . /~  l i , d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  
•  
1 8 5 7 .  ( P J - i o  
1 1
d f .  s - )  
5 .  
P a r l i a m e n t  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  
f o r  p o l i t i c a l  b r i b e r y  i n v o l v i n g  t h e  s a l e  o f  p u b l i c  o f f i c e s  
a n d  a p p o i n t m e n t s .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s  a t  1 1 4 7  
( 1 7 2 5 ) .  T h e  f i r s t  f e d e r a l  i m m u n i t y  s t a t u t e  w a s  e n a c t e d  t o  
f a c i l i t a t e  a n  i n v e s t i g a t i o n  o f  c h a r g e s  o f  c o r r u p t i o n  a n d  v o t e  
b u y i n g  i n  t h e  H o u s e  o f  R e p r e s e n t a t i v e s .  S e e  C o m m e n t ,  
T h e  F e d e r a l  W i t n e s s  I m m u n i t y  A c t s  i n  T h e o r y  a n d  P r a c t i c e :  
: r :  
T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  f  ·  1 5 6 8 ,  
1 5 7 1  ( 1 9 6 3 ) .  
/ ~ /  J , 1 f  J 6 .  S e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  
( M c N a u g h t o n  r e v .  1 9 6 1 ) .  M r .  J u s t i c e  W h i t e  n o t e d  i n  h i s  
c o n c u r r i n g  o p i n i o n  i n  M u r p h y  v .  W a t e r f r o n t  C o m m  ' m ,  3 7 8  
U .  S .  5 2 ,  9 2  (  1 9 6 4 )  t h a t  i m m u n i t y  s t a t u t e s  ' ' h a v e  f o r  m o r e  
t h a n  a  c e n t u r y  b e e n  r e s o r t e d  t o  f o r  t h e  i n v e s t i g a t i o n  o f  
m a n y  o f f e n s e s ,  c h i e f l y  t h o s e  w h o s e  p r o o f  a n d  p u n i s h m e n t  
w e r e  o t h e r w i s e  i m p r a c t i c a b l e ,  s u c h  a s  p o l i t i c a l  b r i b e r y ,  
e x t o r t i o n ,  g a m b l i n g ,  c o n s u m e r  f r a u d s ,  l i q u o r  v i o l a t i o n s ,  
c o m m e r c i a l  l a r c e n y ,  a n d  v a r i o u s  f o r m s  o f  r a c k e t e e r i n g .  "  
, 2 , /  
~~,~~•.~t 
w~~ C e m N , 1 . : . ~  •  3 1 &  
U . . ~ .  1 . o . . , S 4 ,  7 i  ( ( ' l i , ' + ~ j  
~ ~ i v - ,  ~ .  IW , . . , . . _ _ )  
I ' /  2 . .  t l , S ,  ~ 7 ,  s g s  ( J i ' i f  Z ) ,  
3 7 8  U . S .  a t  9 4 - 9 5 .  S e e  n o t e  1 9 ,  s u p r a .  
/ 0  i , (  1 1 ·  S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  
A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  
T i g h t r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8 ,  1 5 7 6  ( 1 9 6 3 ) .  
1 7  f a  p , .  S e e  H a l e  v .  H e n k e l ,  2 0 1  U . S .  4 3 ,  7 0  ( 1 9 0 6 ) ;  
~ v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  6 1 0  ( 1 8 9 6 ) .  
1
g  y f  ~ - S e e ,  ~ - ~ - ,  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  
a t  5 0 1  ~ ( 3 d  e d .  1 9 4 0 ) ;  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  
6 .  
a t  4 9 6  ( M c N a u g h t o n  r e v .  1 9 6 1 ) 1  / § E T  A D D I T I O N A L  C I T E]  ?  
'  
{ : L L ~  
/ 9  } 1 ,  , - ! .  A  t h i s  s t a t e m e n t  w a s  m a d e  w i t h  s p e c i f i c  
r e f e r e n c e  t o  t h e  I m m u n i t y  A c t  o f  1 8 9 3 ,  2 7  S t a t .  4 4 3 ,  t h e  
m o d e l  f o r  a l m o s t  a l l  f e d e r a l  i m m u n i t y  s t a t u t e s  p r i o r  t o  
d  v v  ~ ~ J u - v . ~  ~~ ~
( _  ~  A - ~  v < - - t i = / "  A u , P o  ~ - k  H . . . a . , _  
t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n a e r  c o n s i d e r a t i b n  i n  t h i s  c a s e  
- ► - - - ; : ; ;  
~ k t J P - -
: i i ) / (  f ' 5 ·  F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  N a t i o n a l  
, = ;  ~ 
C o m m i s s i o n  o n  R e f o r m  o f  ~ d e r a l  C r i m i n a l  L a w s ,  W o r k i n g  
P a p e r s ,  ~ 1 4 4 4 - 4 5  ( 1 9 7 0 )  .  
. 2 1  ; t f  J i ·  F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  8  J .  W i g m o r e ,  
E v i d e n c e  §  2 2 8 1 ,  a t  4 9 5  n .  1 1  ( M c N a u g h t o n  r e v .  1 9 6 1 )  .  
. z q g  ~ · _  ~ H  p  J ~J ; 1~·  i f J  ~ o / ~ c . a . , r ,  1L o _ v  A i e ~  1  
1
,  ~ >" l ~o l l  ~ - 1 J ~
7
, ) ,  
~ ) 4 -J  ~ ·  f  t L  , r t )  & w . ~ 1 1 0 ,:  ,_  ~ , r l i  1 : § .  g q  7. S b b  t i  S ' I ~ .  
~ 1 5  S t a t .  7 .  e e  C o u n s e l m a n  v .  H i t c h c o c k ,  
~~ -
1 4 2  u .  s .  5 4 7 ,  5 6 0  (  1 8 9 2 ) .  
7 .  
2 1 ~  ~ - I n  r e  C o u n s e l m a n ,  4 4  F e d .  2 6 8  (  C .  C .  N .  D .  
I l l .  1 8 9 0 ) .  
2 : i ; . l f  ~ - C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 ,  
5 6 4  ( 1 8 9 2 ) .  
, . z . f ~  ; 3 - 0 .  P r e c i s e l y ,  t h e  C o u r t  h e l d  " t h a t  l e g i s l a t i o n  c a n n o t  
a b r i d g e  a  c o n s t i t u t i o n a l  p r i v i l e g e ,  a n d  t h a t  i t  c a n n o t  r e p l a c e  
o r  s u p p l y  ( s i c )  o n e ,  a t  l e a s t  u n l e s s  i t  i s  s o  b r o a d  a s  t o  h a v e  
t h e  s a m e  e x t e n t  i n  s c o p e  a n d  e f f e c t . "  1 4 2  U . S .  a t  5 8 5 .  
5 ~  ~ V . ;  \ ) J ( j l 1 , 1 , ~ - . t  ~ . . . .  '  3 - ; g  l ! .  $ .  ' 1 2 . > ~ c j  / J t  (  l ' h . ' . ) .  
1 } 1 .  P e t i t i o n e r s  a l s o  c o n t e n d  t h a t  t h e  F i f t h  A m e n d m e n t ' s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  i s  t h a t  
" n o  p e r s o n  .  .  .  s h a l l  b e  c o m p e l - l e d  i n  a n y  c r i m i n a l  c a s e  t o  
b e  a  w i t n e s s  a g a i n s t  h i m s e l f , "  d e p r i v e s  C o n g r e s s  o f  p o w e r  t o  
e n a c t  l a w s  w h i c h  c o m p e l  s e l f - i n c r i m i a t i o n ,  e v e n  i f  t h e  
r e q u i s i t e  i m m u n i t y  i s  g r a n t e d  p r i o r  t o  t h e  c o m p u l s i o n  o f  t h e  
i n c r i m i n a t o r y  t e s t i m o n y .  P e t i t i o n e r s  a s k  u s  t o  r e c o n s i d e r  
a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) ,  a n d  
U l l m a n  v .  U n i t e d  s t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) ,  d e c i s i o n s  
w h i c h  u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  i m m u n i t y  s t a t u t e s .  
8 .  
A c c o r d ,  G a r d n e r  v .  B r o d e r i c k  3 9 2  U . S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2  ( 1 9 6 4 ) ;  
A r n d s t e i n  
M c C a r t h y  v .  ~ ,  2 6 6  U . S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r a n d e i s ,  
J .  ) ;  H e i k e  v .  U n i t e d  S t a t e s ,  2 2 7  U . S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  
( H o l m e s ,  J .  ) .  W e  r e a f f i r m  t o d a y  t h e  d e c i s i o n s  i n  B r o w n  
a n d  U l l m a n . ]  
1 , 0 ; ! . f  ~ - C o u n s e l m a n  w a s  d e c i d e d  J a n u a r y  1 1 ,  1 8 9 2 .  
S e n a t o r  C u l l o m  i n t r o d u c e d  t h e  n e w  b i l l  o n  J a n u a r y  2 7 ,  
1 8 9 2 .  2 3  C o n g .  R e c .  5 7 3  ( 1 8 9 2 ) .  
3 1 1 J C  ) - 1 .  2 3  C o n g .  R e c .  6 3 3 3  ( 1 8 9 2 )  .  
. 3 Z - - l f  ; 3 4 .  A c t  o f  F e b r u a r y  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 7  S t a t .  
4 4 3  ( 1 8 9 3 ) ,  r e p e a l e d  b y  t h e  O r g a n i z e d  C r i m e  C o n t r o l  A c t  
o f  1 9 7 0 ,  P u b .  L .  N o .  9 1 - 4 5 2 ,  §  2 4 5 ,  8 4  S t a t .  9 3 1 .  
3 3  ~ ; 3 - 6 .  S e e  t h e  r e m a r k s  o f  S e n a t o r  C u l l o m ,  2 3  C o n g .  
R e c .  6 3 3 3  ( 1 8 9 2 ) ,  a n d  C o n g r e s s m a n  W i s e ,  w h o  i n t r o d u c e d  
t h e  b i l l  i n  t h e  H o u s e .  2 4  C o n g .  R e c .  5 0 3  ( 1 8 9 3 ) .  S e e  
-
'  
S h a p i r o  v .  U n i t e d  S t a t e s ,  3 3 5  U . S .  1 ,  2 8 - 2 9 , n .  3 6  ( 1 9 4 8 ) .  
~ . s i l l - ) - ~ .  e l l a M &  
s b ~  c . , t ' 4 ·  
~ S ~  - ~ N A ~  
; J l . . J .  J W ) + e .  ' f  ' I  
9 .  
f f e ; M .  U l l m a n  v .  U n i t e d  s t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8  
( 1 9 5 6 ) j  S h a p i r o  v .  U n i t e d  s t a t e s ,  3 3 5  U . S .  1 ,  6  ( 1 9 4 8 ) .  
T h e r e  w c 1 s  o n e  m , 1 1 o r  e x e e p + i o n .  S e e  P 1 ~ e . , r , l l o  " ' - ~ e u .
1  
Y o r k . )  
4 - 0 0  l . { $ - G ; L / ' o) . .  ~ 1 1  t  n . l l  ( l ' l 7 1 ) ( 8 r e M c > n ,  ; T , ,  J i s s e r r t i l \ 1 ~  
. 3 i  ' Y f .  _ c_f .  T h e  S u p r e m e  C o u r t ,  1 9 6 3  T e r m ,  7 8  H a r v .  
L .  R e v .  1 7 9 ,  2 3 0  ( 1 9 6 4 ) .  L a n g u a g e  s i m i l a r  t o  t h e  C o u n s e l m a n  
d i c t u m  c a n  b e  f o u n d  i n  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  5 9 5  
( 1 8 9 6 ) ,  a n d  H a l e  v .  H e n k e l ,  2 0 1  U . S .  4 3 ,  6 7  ( 1 9 0 6 ) .  B r o w n  
a n d  H a l e ,  h o w e v e r ,  i n v o l v e d  s t a t u t e s  w h i c h  w e r e  c l e a r l y  
s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
a s  t h e y  p r o v i d e d  f u l l  i m m u n i t y  f r o m  p r o s e c u t i o n  " f o r  a n d  o n  
a c c o u n t  o f  a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  h e m  m a y  t e s t i f y  o r  p r o d u c e  e v i d e n c e  . . . .  "  1 6 1  
U .  S .  a t  5 9 4 ;  2 0 1  U .  S .  a t  6 6 .  T h e  s a m e  i s  t r u e  w i t h  r e s p e c t  
t o  t h e  b r o a d  l a n g u a g e  u s e d  i n  S m i t h  v .  U n i t e d  S t a t e s ,  3 3 7  U .  S .  
1 3 7 ,  1 4 6  ( 1 9 4 ~ ,  a n d  i n  U n i t e d  s t a t e s  v .  M o n i a ,  3 1 7  U . S .  4 2 4 ,  
4 2 8  ( 1 9 4 3 ) ,  a n d  t h e  i m m u n i t y  s t a t u t e s  i n v o l v e d  i n  t h e s e  c a s e s .  
I n  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  U .  S .  
7 0  ( 1 9 6 5 ) ,  s o m e  o f  t h e  C o u n s e l m a n  l a n g u a g e  u r g e d  u p o n  u s  
/ ( o 7 t . 5  ' r O r L  
l l . _ 7 i i £ Y  
a .  
p ~  
/ 1 9 , e r  
. s 1 < P / J l l W T  
3 5 'f . J T h e  s t a t u t e  i s  a  p r o d u c t  o f  c a r e f u l  m o t  s t u d y  a n d  
c o n s i d e r a t i o n  b y  t h e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  
F e d e r a l  C r i m i n a l / L a w s ,  a s  w e l l  a s  b y  C o n g r e s s .  T h e  C o m m i s s i o n  
t  
r e c o m m e n d e d  l e g i s l a t i o n  t o  r e f o r m  t h e  f e d e r a l  i m m u n i t y  l a w s  
s e r v e d  a s  
w h i c h  1 Q f l O Q H I  t h e  m o d e l  f o r  t h i s  s t a t u t e .  I n  c o m m e n t i n g '  
o n  i t s  p r o p o s a l  i n  a  s p e c i a l  r e p o r t  t o  t h e  P r e s i d e n t ,  t h e  
C o m m i s s i o n  s a i d ,  
Q U O T A T I O N  F R O M  P A G E  2 0  
S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  
o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s •  M a r c h  1 7 ,  
1 9 6 9 ,  W o r k i n g  P a p e r s  o f  t h e  C o m m i s s i o n ,  1 4 4 5 - 4 8 . ( 1 9 7 0 ) .  
T h e  C o m m i s s i o n • s  r e c o m m e n d a t i o n  w a s  b a s e d  i n  l a r g e  p a r t  o n  
a  c o m p r e h e n s i v e  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  
o f  t h i s  C o u r t  p r e p a r e d  f o r  t h e  C o m m i s s i o n  b y  P r o f .  R o b e r t  
G .  D i x o n ,  J r .  o f  t h e  G e o r g e  W a s h i n g t o n  U n i v e r s i t y  L a w  C e n t e r ,  
a n d  t r a n s m i t t e d  t o  t h e  P r e s i d e n t  w i t h  t h e  r e c o m m e n d a t i o n s  
o f  t h e  C o m m i s s i o n .  S e e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  
F e d e r a l  C r i m i n a l  L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 5 - 4 4  ( 1 9 7 0 ) .  
3&i J  S e e  S ,  R e p ,  N o ,  9 1 - 6 1 7 ,  9 1 s t  C o n g , ,  1 s t  S e s s .  5 1 - 5 6 ,  
1 4 5  ( 1 9 6 9 ) ;  H . R .  R e p .  N o .  9 1 - 1 5 4 9 ,  9 1 s t  C o n g . ,  2 d  S e s s .  4 2  
( 1 9 7 0 ) .  
S o - ¾ -
5  ~ ~ v e r  o i l  
l ' \ I . I M l o e . r ~  3 8 '  4  3 ' i  
h t t c .  P i c k  
~e~ ' - ' 1 1  
t , f e r ,  
1 0 .  
u p o n  u s  b y  p e t i t i o n e r s  w a s  a g a i n  q u o t e d .  B u t  A l b e r t s o n ,  
l i k e  C o u n s e l m a n ,  i n v o l v e d  a n  i m m u n i t y  s t a t u t e  w h i c h  w a s  
h e l d  i n s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  
" • i n v e s t i g a t o r y  l e a d s "  a n d  o t h e r  e v i d e n c e  d e r i v e d  f r o m  
c o m p e l l e d  a d m i s s i o n s .  3 8 2  U .  S .  a t  8 0 .  
I n  A d a m s  v .  M a r y l a n d ,  3 4 7  U . S .  1 7 9 ,  1 8 2  ( 1 9 5 4 ) ,  
a l ' ) J  , . ,  U ( l 1 + e c l  s { ~ ~ e ~  !  M l . l f t M c . l  l  ~ g 4  U . . S .  I 1 . / J . ,  1 1 . / 9  (  1 9 3 1 ) ,  
t h e  C o u n s e l m a n  d i c t u m  w a s  r e f e r r e d  t o  a s  t h e  p r i n c i p l e  o f  
- ! .  u , ~  
C o u n s e l m a n .  T h e  r e f e r e n c e [ : v a s] i n  t h e  c o n t e x t  o f  @nJ  
a n c i l l a r y  p o i n ~ n o t  e s s e n t i a l  t o  t h e  d e c i s i o n s o f  t h e  C o u r t .  
~ 
T h e LC o u r t  d i d  n o t e ,  h o w e v e r ,  t h a t  t h e  F i f t h  A m e n d m e n t  
p r i v i l e g e  p r o h i b i t e d  t h e  " u s e "  o f  c o m p e l l e d  s e l f - i n c r i m i n a t o r y  
t e s t i m o n y .  3 4 7  U .  S .  a t  1 8 1 .  I n  a n y  e v e n t ,  [t w o  y e a r s  l a t e r ]  
t h e  C o u r t  H  i n  U l l m a n  v .  U n i t e d  s t a t e s ,  3 5 0  U .  s .:  4 2 2 ,  
4 3 6 - 3 7  ( 1 9 5 6 ) ,  r e c o g n i z e d  t h a t  t h e  r a t i o n a l e  o f  C o u n s e l m a n  
w a s  t h a t  t h e  s t a t u t e  w a s  i n s u f f i c i e n t  f o r  f a i l u r e  : k  t o  p r o h i b i t  
u s e  o f  e v i d e n c e  d e r i v e d  f r o m  c o m p e l l e d  t e s t i m o n y .  S u _  ~ 
~ ~ .  ( v \  c ,  C o J . : t M  ,  : Z S t f  l (  5 ,  ' ?  I ,  )  3  ( t  < ' f  . 2 .  r ;  j  
~ - ~ _ k . ,  M u r p h y  v .  W a t e r f r o n t  f x m i i E X  C o m  ' m ,  
' 1 1  
3 7 8  U . S .  5 2  ( 1 9  6 4 ) ;  S m i t h  v .  U n i t e d  s t a t e s ,  3 3 7  U . S .  1 3 7  
1 1 .  
( 1 9 4 9 ) ;  U l l m a n  v .  U n i t e d  s t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) ;  
H a l e  v .  H e n k e l ,  2 0 1  t i S  U . S .  4 3  ( 1 9 0 6 ) ;  J a c k  v .  K a n s a s ,  
i t i  1 9 9  U . S .  3 7 2  ( 1 9 0 5 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  
( 1 8 9 6 ) .  
~ 
r J .  S e e ,  ~ - g .  ,  C a l i f o r n i a  v .  B y e r s ,  4 0 2  U .  S .  4 2 4 ,  
n .  
4 4 2  t i .  3  ( 1 9 7 1 )  ( H a r l a n ,  J . ,  c o n c u r r i n g ) ,  U n i t e d  s t a t e s  v .  
F r e e d ,  4 0 1  U . S .  6 0 1 ,  6 0 6  n .  1 1  ( 1 9 7 1 ) ;  P i c c i r i l l o  v .  N e w  Y o r k ,  
4 0 0  U .  S .  5 4 8  ( 1 9 7 1 ) ;  s t e v e n s  v .  M a r k s ,  3 8 3  U .  S .  2 3 4 ,  2 4 4  
( 1 9 6 6 ) .  
3 . q  ) ! 6 .  T h e  W a t e r f r o n t  C o m m i s s i o n  o f  N e w  Y o r k  H a r b o r  
i s  a  b i ~ + a + e  
b o d y  e s t a b l i s h e d  u n d e r  a n  i n t e r s t a t e  
c o m p a c t  
E ~  a p p r o v e d  b y  C o n g r e s s .  6 7  s t a t .  4 5 1 .  
J I O  ¢ .  I n  r e  A p p l i c a t i o n  o f  W a t e r f r o J  C o m m  ' n  o f  
N .  Y .  H a r b o r ,  3 9  N .  J .  4 3 6 ,  1 8 9  A .  2 d .  3 6  ( 1 9 6 3 ) .  
t f J  S o l 1 ! 1 - ~ ~ J l  
1 1  
~ r : l  i  p , S - ' '  ~ L F P .  
! B J  ~ _  S u .  f '  I S "  1 ) - t u f - .  , 1  M a l l o y  v .  H o g a n ,  3 7 8  U . S .  1 ,  1 0 - 1 1  ( 1 9 6 4 )  .  
: i l l  ~ ½ i •  ~ k P ~ ~ ' ?  w  
. 3 i i  U . ~ .  ~ 2 . ) ~  ~ - M u r p h y  v .  W a t e r f r o n t  C o m m ' m ,  3 7 8  U . S .  5 2 ,  
i ! d  S o 1 . e . t 1  - G . J .  ) M  ~ ~ ' 3 < 1 ,  " ~  
w ~ J  t A  w - - d u . .  f 1 ' •  
f t  7 9  (  1 9 6 4 ) .  
' f l /  . s o ~ o
1
- G ~  M '  f l ) .  t = ~  " 3 8 ,  
~~ A A  f H  P ' f - l  , o ~  
f r l , C t u .  
' ! ! I  ~ ~ ·  ~ t ' > ' A ,° \ )  L 6 1 W ( , \  ~ '  
3 7 &  U  .  . s . .  ~ 2 ,  7 ' f  ( t ' f ~ ' I )  
l f p / s s  l e e  3 / 2 6 / 7 2  
1 . . c - 1 - v - ( J . . . t U . . .  e , _ _ ,  a . . . . ~  
~ 
Y i ~ I I Y ) A  T h l '  C c / o n i 1 1 (  
d V \ J  < . : C m s . - ( . " ' 4 . ( . . - , , . . l > I  
l t · s - t v r j  < I t  + k t  
P n v , l e ~ e  ~ ~ n , J  
S e  W - . L u  1 M 1 r ) , . . f 1 0 1 1  
i n  f i 0 1 e n c o
1  
2 1  
V t \  L .  R ' ° " ·  ? 6 3 ,  
? 2 3  ( 1 < t 3 S ° ) .  
R i d e r  A ,  p .  5  _  
1  
~ . ,  
1  
/  
~~ (  r v O , ;  c  : f J J  
I } t  m a y  b e  a p p r o p r i a t e ~  h o w e v e r ,  
i t , \ a , , ~  o t  
t h a ]  t h e  v a l u e s  w h i c h  
w e r e  o r i g i n a l l y  e m p h a s i z e d  a r e  n o w  p r o t e c t e d  i n  m a j o r  p a r t  b y  
t h e  F i r s t  A m e n d m e n t .  T h e  h i s t o r i c  o r i g i n  a n d  p u r p o s e  o f  t h e  
pa r l - l j  
p r i v i l e g e  w a s  [ i > r i m a r i l ~ t o  p r o t e c t  a g a i n s t  t h e  e v i l  o f  g o v e r n m e n t a l  
s u p p r e s s i o n  o f  i d e a s .  I n  b o t h  E n g l a n d  a n d  t h e  C o l o n i e s  t h e  p r i v i l e g e  
w a s  p r i m a r i l y  a  m e a n s  o f  a s s u r i n g  t h a t  e x p r e s s i o n  o f  d i v e r s e  
r e l i g i o u s  a n d  p o l i t i c a l  v i e w s  w o u l d  n o t  b e  p u n i s h e d  o r  s u p p r e s s e d .  
- 0  4 / '  
S ~  W~ W  S c h a e f e r ,  T h e  S u s p e c t  a n d  S o c i e t y r N m : t h w e s t e 1 ~  
l ' l n W e r s i t ' I '  P ! ' @ s s ,  l Q Q ' I , ,  r , J /  7 1 - 7 Y - i ; .  ~ S c h a e f e r  c o m m e n t e d :  
( I ~ ~  
" P r o t e c t i o n  f o r  u n p o p u l a r  a n d  h e r e t i c a l  p o l i t i c a l  a n d  r e l i g i o u s  i d e a s  
i s  n o w  i n  t h e  p r o c e s s  o f  b e i n g  r e m i t t e d  t o  t h e  F i r s t  A m e n d m e n t .  
( ) J ,  S t i B e { e r )  T h e .  S I A S e e J  o v . . J  ~ u e t ! j  
[ I d .  a  7 3 /  7 r - ( . • q ~ 1 ? e  G i b s o n  v .  F l o r i d a  L e g i s l a t i v e  I n v e s t i g a t i n g  
C o m m i t t e e ,  3 7 2  U . S .  5 3 9  ( 1 9 6 3 ) .  
"  
1 2 .  
3 7  
, 4 .  U l l m a n  v .  U n i t e d  s t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8 - 3 9  
( 1 9 5 6 ) ,  q u o t i n g  B o y d  v .  U n i t e d  s t a t e s ,  1 1 6  U . S .  6 1 6 ,  6 3 4  
( 1 8 8 ' 1 ) .  
. s e e .  , < ~  ' 1 _ ·  S c . h w e i h . e r ,  3 5 7  C , ( . S .  3 7 / > . 3 r r l )  ( j 9 s 8 ) .  
L J 5 .  S e ~  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  
? ' l 1 1 . I S ,  
5 2 , , 1 0 3  ( 1 9 6 4 )  ( W h i t e ,  J . ,  c o n c u r r i n g ) . ]  
{ j .6 .  S e e ,  ~ g .  ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  
C o n t r o l  B o a r d ,  3 8 2  U . S .  7 0 ,  8 0  ( 1 9 6 5 ) . ]  
3 7 z ~ 1 7 z - n p - r s s - - a c e  
u  
~~~ 
(  &  r 1 o - r  a ~ ~ )  
N o .  ' 7 0 - 1 1  ' 7  K A S T I G A R  A N D  S T E W A R T  v .  U . S .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  E l a t e s  
G o v e r n m e n t  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n w W i n g  w i t n e s s ,  w h o  
i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  o n  t h e  w i t n e s s  i m m 1 D 1 i t y  f r o m  u s e  o f  
t h e  c o m p e l l e d  t e s t i m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  - a s  
w e l l  a s  i m m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  S t a t e s  
g r a n d  J u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  o n  F e b r u a r y  4 ,  1 9 7 1 .  
T h e  G o v e r n m e n t  b e l i e v e d  t h a t  p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  
F i f t h  A m e n d m e n t  p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  
t h e  G o v e r n m e n t  a p p l i e d  t o  t h e  d i s t r i c t  c o u r t  f o r  a n  o r d e r  d i r e c t i n g  
p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  e v i d e n c e  b e f o r e  t h e  g r a n d  
j u r y  u n d e r  a  g r a n t  o f  i m m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  u .  s .  C .  
S  6 0 0 2 - 0 3  ( 1 9 7 0 ) .  P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  
c a n t e n d t n g  p r i m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  a u t h o r i z e d  
b e  t h e  s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  
2 .  
a e l f - l n e r 1 m l n a t i m ,  ~ d  s u f f i c i e n t  t o  c o m p e l  t h e i r  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r l v l l e g e .  T h e  d i s t r i c t  c o u r t  r e j e c t e d  
t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  t o  a p p e a r  b e f o r e  t h e  g r a n d  
j u r y  a n d  a n s w e r  i t s  q u e s t l O D S  u n d e r  t h e  s t a t u t o r y  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  
b u t  r e f u s e d  t o  
a n s w e r  I t s  q u e s t i o n s .  P e t i t i o n e r s  w e r e  b r o u g b t  b e f o r e  t h e  d i s t r i c t  
c o u r t ,  a n d  e a c h  p e r a l a t e d  i n  h i s  r e f u s a l  t o  a n s w e r  t h e  g r a n d  J u r y ' s  
q u e s t i o n s .  T h e  c o u r t  f o u n d  b o t h  i n  c o n t e m p t ,  a n d  c o m m i t t e d  t h e m  
t o  t h e  c u s t o d y  o f  t h e  A t t o m e y  G e n e r a l  u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  
g r a n d  J u r y ' s  q u e s t i o n s  o r  t h e  t e r m  o f  t h e  g r a n d  J u r y  e x p i r e d .  •  
T h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  v .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A .9  1 9 7 1 ) .  T h i s  C o u r t  g r a n t e d  
c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i 0 1 1  w h e t h e r  t e s t i m o n y  m a p  
b e  c o m p e l l e d  i f  t h e  i m m u n i t y  g r a n t e d  l s  f r o m  t h e  u s e  o f  t h e  t e s t i m o o y  
a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  (  " u s e  a n d  d e r i v a t i v e  u s e " )  o r  
w h e t h e r  l t  l s  n e c e s s a r y  u n d e r  t h e  C o n s t i t u t i o n  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  t h e  c o m p e l l e d  t e s t i m o n y  
• T h e  c o n t e m p t  o r d e r  w a s  i s s u e d  p u r s u a n t  t o  S  3 0 1 ( a )  o f  t h e  
O r g a n i z e d  C r i m e  C o n t r o l  A c t  o f  1 9 ' 7 0  2 8  U . S .  C .  S  1 8 2 6 .  
3 .  
r e l a t e s  ( ' ' t r a n s a c t i o n a l  i m m u n i t y " ) .  4 0 2  u .  S .  9 7 1  ( 1 9 7 1 )  W e  c o o c l u d e  
t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  a s  a f f o r d e d  b y  1 8  u .  s .  C .  S  6 0 0 2 ,  
t s  c o e x t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a n d  a c c o r d i n g l y  
a f f i r m  t h e  J u d g m e n t  b e l o w .  
I  
T h e  p o w e r  o f  g o v e m m e n t  t o  c o m p e l  r e s i d e n t s  t o  t e s t i f y  1 n  
c o u r t  o r  b e f o r e  g r a n d  J u r i e s  a n d  o t h e r  g o v e m m e n t a l  a g e n c i e s  t s  
9  
f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  J u r i s p r u d e n c e .  T h e  p o w e r  
w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b l i s h e d  b y  s t a t u t e  1 n  E n g l a n d  a s  
1 0  
e a r l y  a s  1 5 6 2 ,  a n d  L o r d  B a c o o  o b s e r v e d  i n  1 6 1 2  t h a t  a l l  s u b j e c t s  
1 1  
o w e d  t h e  K i n g  t h e i r  " k n o w l e d g e  a n d  d i s c o v e r y . "  W h i l e  i t  t s  n e t  
c l e a r  w h e n  g r a n d  J u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  g e n e r a l  
c o m m o n  l a w  p ~ t n c t p l e  t h a t  ' ' t h e  p u b l i c  h a s  a  r i g h t  t o  e v e r y  m a n ' s  
e v i d e n c e  ' ' w a s  c O D S l d e r e d  a n  " i n d u b i t a b l e  c e r t a i n t y "  w h i c h  " c a n n o t  
1 2  
b e  d e n t e d "  b y  1 7 4 2 .  T h e  p o w e r  t o  c o m p e l  t e s t i m o n y ,  a n d  t h e  
c o r r e s p o o d t n g  d u t y  o f  r e s i d e n t s  t o  t e s t i f y ,  a r e  r e c o g n i z e d  1 n  t h e  
k  
S i x t h  A m e n d m e n t  r e q u i r e m e n t  t h a t  a n  a c c u s e d  , q t  c o o f r o o t e d  w i t h  
t h e  w i t n e s s e s  a g a i n s t  h i m ,  a n d  h a v e  c o m p u l s o r y  p r o c e s s  f o r  
o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  C o n g r e s s  ~ 
~~w 
A  a t t e a t : t  ;  n  t ! l t ; _ t h e  S i x t h  A m e n d m e n t  ~ p r o c e s s  g u a r a n t e e  
a n d  i m p l e m e n t e d  i t  I n  t h e  J u d i c i a r y  A c t  o f  1 7 8 9 ,  w h i c h  p r o v i d e d  
1 3  
f o r  t h e  c o m p u l s o r y  a t t e n d a n c e  o f  w i t n e s s e s  i n  t h e  f e d e r a l  c o u r t s .  
~r~ ~ ' _ s  •  •  1  •  
I n - M s  c o n c u r r i n g  o p i n i o n  i n  M u r p h y  v .  W a t e r l r c n t  C o m ' m ,  
/ \  
l . - v . . -~ 1 / 4 . , y ~  ~.~ S ~ f - ~  J  
3 7 8  U .  I .  5 2 ,  9 3 - 4  ( 1 9 6 3 ) ,  . A  M r .  J u s t l e c  W l t l t c  p u t  i n  p r o p e r  
p e r s p e c t i v e  t h i s  e s s e n t i a l  p o w e r  o f  g o v e m m e n t :  
A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  o f  t h e  
p o w e r s  o f  t h e  S t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n m e n t  
t o  a s s u r e  t h e  e f f e c t i v e  f u n c t i o o i n g  o f .  g o v e m m e n t  i n  a n  
o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  c o m p e l  r e s i d e n t s  
t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  J u r i e s  o r  a g e n c i e s .  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  s .  2 7 3 .  S u c h  t e s t i m o n y  
c o n s t i t u t e s  o o e  o f  t h e  G o v e m m e n t ' s  p r i m a r y  s o u r c e s  o f  
i n f o r m a t i o n .  T h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
s a f e g u a r d i n g  a  c o m p l e x  o f .  s i g n i f i c a n t  v a l u e s ,  r e p r e s e n t s  
a  b r o a d  e x c e p t i o n  t o  g o v e m m e n t a l  p o w e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  t h e  c i t i z e n r y .  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y  i s n n o t  a b s o l u t e .  n  l s  
l i m i t e d  b y  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a p i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  a s  w e l l  a s  b y  o t h e r  t e s t i m o n i a l  e x c e m p t i o n s  a n d  
4 .  
1 4  
p r i v i l e g e s  w h i c h  a l s o  e x e m p t  w i t n e s s e s  f r o m  t h e  j e s t i m o d l l  d u t y .  
T h e  p r i v i l e g e  ~~ 
t 1 P C t 1 ~  r e f l e c t s  a  c o m p l e x  o f .  
1 5  
o u r  f u n d a m e n t a l  v a l u e s  a n d  m o s t  n o b l e  a s p i r a t i o n s ,  a n d ' ~ e g l s t e r s  
a n  i m p o r t a n t  a d v a n c e  i l l  t h e  d e v e l o p m e n t  o f  o u r  1 1 " 8 r t y  - ' o n e  o f  t h e  
1 6  
g r e a t  l a n d m a r k s  1 n  m a n ' s  s t r u g g l e  t o  m a k e  h i m s e l f  c i v l l l z e d ' .  "  
T h e  p r i v i l e g e  c a n  b e  a s a e r t e d  i n  a n y  p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  
1 7  
a d m 1 n l s t r a t i v e  o r  J u d i c i a l ,  i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  a n d  i t  
p r o t e c t s  a g a i n s t  a n y  d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o o a b l y  
5 .  
b e l i e v e s  c o u l d  b e  u s e d  1 n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  
1 8  
o t h e r  e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .  T h i s  c o u r f  a s  b e e n  z e a l o u s  
t o  s a f e g u a r d  t h e  v a l u e s  w h i c h  u n d e r l i e  t h e  p r i v i l e g e .  ( P e t e  - p e r h a p s  
y o u  c a n  c i t e  c a s e s  o r  s e l e c t  a n  a p p r q , r l a t e  q u o t a t i o n )  
I m m u n i t y  s t a t u t e s  a r e  n o t  i n c o m p a t i b l e  w i t h  t h e s e  v a l u e s .  
s  
R a t h e r  t h e y  / e e k  a  r a t i o n a l  a c c o m m o d a t i o n  b e t w e e n  t h e  i m p e r a t i v e s  
o f  t h e  p r i v i l e g e  a n d  t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  
c i t i z e n s  t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
n e c e s s i t y  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  a r e  o f  s u c h  
a  c h a r a c t e r  t h a t  t h e  o o l y  p e r s c m s  c ( l p a b l e  o f  g i v i n g  u s e f u l  t e s t i m o n y  
a r e  t h o s e  i m p l i c a t e d  1 n  t h e  c r i m e .  I n d e e d ,  t h e i r  o r i g i n s  w e r e  1 n  
1 9  
t h e  c 0 1 1 t e x t  o f  s u c h  o f f e n s e s ,  a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  
2 0  
i n v e s t i g a t e  s u c h  o f f e n a e s .  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  
i n  m a n y  o f  t h e  r e g u l a t o r y  m e a s u r e s  a d o p t e d  1 n  t h e  f i r s t  h a l f  o f  t h 1 s  
2 1  
c e n t u r y ,  a n d  t h 1 s  C o u r t  o n  s e v e r a l  o c c a s i o n s  h u  c h a r a c t e r i z e d  
s u c h  s t a t u t e s .  a s  e s s e n t i a l  t o  t h e  e f f e c t i v e  e n f o r c e m e n t  o f  v a r i o u s  
2 2  
f e d e r a l  r e g u l a t o r y  a c t s .  T h e  c o m m e n t a t o r s  a l s o  h a v e  r e c o g n i z e d  
6 .  
t h e  c r i t i c a l  i m p o r t a n c e  o f  i m m u n i t y  s t a t u t e s  i n  i n v e s t i g a t i n g  c e r t a i n  
2 3  
t y p e s  o f  c r i m e s .  M r .  ~ t t c e  F r a n k f u r t e r ,  s p e a k i n g  f o r  t h e  C o u r t  
i n  m i m a n  v .  U n i t e d  s t a t e s ,  3 5 0  u .  s .  4 2 2  ( 1 9 5 8 ) ,  o b s e r v e d  t h a t  
s u c h  s t a t u t e s  h a v e  ' ' b e c o m e  p a r t  o f  o u r  c 0 1 l 8 t 1 t u t t o n a l  f a b r i c ,  "  
3 5 0  u .  s .  a t  4 3 8 .  P r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  c m -
s i d e r a t l o n  i n  t h i s  c a s e ,  t h e r e  w e r e  i n  f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  
2 5  
s t a t u t e s .  I n  a d d i t i o n ,  e v e r y ·  s t a t e  1 n  t h e  U n i o n ,  a s  w e l l  a s  t h e  
2 8  
D i s t r i c t  o f  C o l u m b i a  a n d  P u e r t o  R i c o ,  h a s  m e  o r  m o r e  s u c h  s t a t u t e s .  
1 b e  e s s e n t i a l  r o l e  o f  i m m u n i t y  s t a t u t e s  i n  o u r  c < X l & t i t u t i o n a l  h l s o r y  
1 s  t h e r e f o r e  s e l f - e v i d e n t .  
7 .  
u  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  p r i v i l e g e  
a g a t n a t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  l s  t h a t  ' ' n o  p e r s o n  •  •  •  
s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h ~ -
I D f , "  d e p r i v e s  C o n g r e s s  o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f -
i n c r i m i n a t i o n ,  e v e n  t f  t h e  r e q u i s i t e  i m m u n i t y  t s  g r a n t e d  P " - O r  t o  t h e  
c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  I n  o t h e r  w o r d s ,  p e t i t i o n e r s  
u a e r t  t h a t  n o  i m m u n i t y  s t a t u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  
b u l a  f o r  c o m p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u a  t o  
r e c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  u .  s .  4 9 1  ( 1 8 9 6 ) ,  
a n d  U l l m a n  v .  U n i t e d  E l a t e s ,  3 5 0  U .  s .  4 2 2  ( 1 9 6 8 ) ,  d e c l a i o n a  w h i c h  
u p h e l d  t h e  c o n a t i t u t i o n a l l t y  ~ i m m u n i t y  s t a t u t e s .  •  W e  f i n d  n o  
m e r i t  t o  t h i s  c o n t e n t i o n  a n d  r e a f f i r m  t h e  d e c l a i o n s  i n  B r o w n  a n d  U l l m a n .  
l l  [  
P e t i t i o n e r s '  a e c o n d  c o n t e n t i o n  1 8  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  
p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t u t e  e n a c t e d  i n  1 9 7 0 ,  1 8  
u .  S .  C .  6 0 0 2 ,  l s  n o t  c o u t e n s i v e  w i t h  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
• A c c o r d ,  G a r d n e r  v .  B r o d e r i c ~  3 9 2  U . S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  M u r p h ) '  
v .  A r n d s t e ~  2 8 8  U .  s .  3 4 ,  4 2  1 9 2 4 )  ( B r a n d e i s ,  J .  ) ; - H e l k e  v .  
U n i t e d  E l a t e s ,  2 2 7  u .  s .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J .  ) .  
8 .  
a g a i n s t  c o m p u l s o r y  e e l f - t n c r i m i n a t t o o ,  a n d  t h e r e f o r e  1 s  u n c o o s t l t u t i o n a l  
T h e  s t a t u t e  a t t a c k e d  p r o v i d e s  1 n  r e l e v a n t  p a r t  a s  f o l l o w s :  
[ T ] h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  o r d e r  
o n  t h e  b a s i s  o f  b i s  p r i v i l e g e  a g a t n s t  e e l f - t n c r t m l n a t i o n ;  
b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  u n d e r  
t h e  o r d e r  (  o r  a n y  l n f  o r m a t i o n  d i r e c t l y  o r  1 n d 1 r e c t l y  
d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n )  m a y  
b e  u s e d  a g a . l n s t  t h e  w i t n e s s  1 n  a n y  c r i m i n a l  c a s e ,  e x c e p t  
a  p r o s e c u t i o n  f o r  p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  
o t h e r w i a e  f a l l i n g  t o  c o m p l y  w i t h  t h e  o r d e r . •  
P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  g r a n t  
i m m u n i t y  f r o m  p r o s e c u t i o n  a n d  t h o s e  w b l c b  l i m i t  t h e  i m m u n i t y  -
a s  d o e s  t h e  p r e s e n t  s t a t u t e  - t o  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
e v i d e n c e  d e r i v e d  t b e r e f e o m .  • •  T h e  c o n s t i t u t i o n a l  t e s t ,  r o o t e d  1 n  
h i s t o r y  a s  w e l l  a s  t h e  d e c i s i 0 1 l 8  o f  t h i s  C o u r t ,  1 s  w h e t h e r  t h e  i m m u n i t y  
g r a n t e d  p e t i t i o n e r s  u n d e r  t h i s  s t a t u t e  1 s  c o e x t e n s i v e  w i t h  t h e  s c o p e  
d .  t h e  p r i v i l e g e .  I f  s o ,  t h e i r  r e f u s a l s  t o  a n s w e r  b a s e d  o n  t h e  
p r i v i l e g e  w e r e  u n j u s t 1 f 1 e d ,  a n d  t h e  J u d g m e n t s  o f  c o n t e m p t  w e r e  
p r o p e r .  B r o w n  v .  W a l k e r ,  1 6 1  u .  S .  5 9 1  ( 1 8 9 6 ) .  I f  o n  t h e  o t h e r  
b a n d ,  t h e  i m m u n i t y  g r a n t e d  p e t i t i o n e r s  w a s  n o t  a s  c o m p r e h e n s i v e  
• F o r  o t h e r  p r o v i a l o o s  o f  1 9 7 0  A c t  ( w h i c h  1 s  P a r t  V  o f  t h e  O r g a n i z e d  
C r i m e  C o n t r o l  A c t  o f  1 9 7 0 )  r e l a t i v e  t o  i m m 1 D 1 l t y  o f  w i t n e s s e s ,  s e e  
1 8  u .  s .  c .  8 0 0 1 - 8 0 0 4 .  
• • S e e  P l c c l r W o  v .  N e w  Y o r k .  4 0 0  U .  s .  5 4 8  ( 1 9 7 1 ) .  
9 .  
a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  J u s t i f i e d  
I n  r e f u s i n g  t o  a n s w e r  a n d  t h e  J u d g m e n t s  o f  c c m t e m p t  m u s t  b e  v a c a t e d .  
M c C a r t h y  v .  A r n d s t e t n ,  2 6 6  u .  S .  3 4 ,  4 2  ( 1 9 4 2 ) .  
P e t i t i o n e r s  r e l y  u p o n  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  s .  
5 4 ' 7  ( 1 8 9 2 ) ,  t h e  f i r s t  c a s e  I n  w h i c h  t h i s  C o u r t  c c m s l d e r e d  a  c o o -
s t i t u t i o n a l  c h a l l e n g e  t o  a n  i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  t h e  
I m m u n i t y  A c t  o f  1 8 6 8 ,  p r o v i d e d  t h a t  n o  " e v i d e n c e  o b t a i n e d  f r o m  a  
p a r t y  o r  w i t n e s s  b y  m e a n s  o f  a  J u d i c i a l  p r o c e e d i n g  s h a l l  b e  g i v e n  
I n  e v i d e n c e ,  o r  I n  ~ Y  r o a n o • r  u s e d  a g a i n s t  ( h i m )  • • •  i n  a n y  c o u r t  
o f  t h e  U n i t e d  s t a t e s  •  •  •  •  " •  N  o t w l t h s t a n d 1 n g  a  g r a n t  o f .  i m m u n i t y  
a n d  o r d e r  t o  t e s t i f y  u n d e r  t h e - 1 8 6 8  a c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  
p r i v i l e g e  a g l l l n a t  c o m p u l s o r y  s e l - i n c r i m t n a t i o n ,  r e f u s e d  t o  t e s t i f y  
b e f o r e  a  f e d e r a l  g r a n d  J u r y .  H e  w a s  c c m s e q u e n t l y  a d j u d g e d  i n  
c o n t e m p t  o f  c o u r t .  O n  a p p e a l ,  t h i s  C o u r t  c Q D s t r u e d  t h e  s t a t u t e  
t o  p r o t e c t  a  w i t n e s s  o o l y  a g a l n a t  t h e  u s e  o f  t h e  s p e c i f i c  t e s t i m o n y  
c o m p e l l e d i l t  f r o m  h i m  u n d e r  t h e  g r a n t  o f  i m m u n i t y .  T h i s  c o n s t r u c t i o n  
m e a n t  t h a t  t h e  s t a t u t e  " w o u l d  n o t  p r e v e n t  t h e  u s e  o f  h i s  t e s t i m o n y  t o  
• t a .  a t  5 6 0 .  
-
1 0 .  
s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  ,b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m .  "  
T h e  C o u r t  h e l d  t h a t  a n  I m m u n i t y  s t a t u t e  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e  
a g a i n s t  s e l f - i n c r l m l n a t l o n ,  a n d  a  g r a n t  o f  I m m u n i t y  c a n n o t  c o m p e l  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e  u n l e s s  t h e  s c o p e  d .  t h e  
s t a t u t o r y  g r a n t  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .  S i n c e  
t h e  1 8 8 8  A c t ,  a s  c c n s t r u e d  b y  t h e  C o u r t ,  w o u l d  p e r m i t  t h e  u s e  
a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  ~ " 8  c o m p e l l e d  
t e s t i m o n y ,  I t  d i d  n o t .  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e ·  e x t e n t  t h a t  a  
c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  T h e  s t a t u t e  a c c o r d i n g l y  
w a s  h e l d  i n v a l i d .  I n  t h e  c o a r s e  o f  i t s  o p i n i o n ,  t h e  C o u r t  s a i d :  
W e  a r e  c l e a r l y  o f  o p i n l o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  b e  a n s w e r s  t h e  c : r l m l n a t t n g  q u e s t i o n  p u t  t o  b l m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t l t u t l c n  o f  t h e  U n i t e d  & l a t e s .  [ T h e  
i m m u n i t y  s t a t u t e ]  d o e s  n o t  s u p p l y  a  c o m p l e t e  
p r o t e c t l c n  f r o m  a l l  t h e  p e r l l a  a g a i n s t  w h i c h  t h e  
c o n s t i t u t i o n a l  p r c i l l b l t l o n  w a s  d e s i g n e d  t o  g u a r d ,  
a n d  i s  n ~  a  f u l l  s u b s t i t u t e  f o r  t h a t  p r c i l l b l t l c n .  I n  
v i e w  o f  t h e  c c n s t t t u t l o n a l  p r o v l s l 0 0 ,  a  s t a t u t o r y  
e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b s o l u t e  I m m u n i t y  
a g a i n a t  f u t u r e  p r Q ! l 8 C U t l o o  f o r  t h e  o f f e n s e  t o  w b i c h  
t h e  q u e a t l o n  r e l a t e s .  1 4 2  U .  s .  a t  8 5 8 - 8 8 .  
S i x t e e n  d a y s  a f t e r  t h e  d e c l s i c n ,  a  n e w  i m m u n i t y  b W  w a s  
i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,  w h o  u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  
I n t e r s t a t e  C o m m e r c e  A c t  w o u l d  b e  i m p o s s i b l e  i n  t h e  a b a e n c e  o f  a n  
e f f e c t i v e  i m m u n i t y  s t a t u t e .  T h e  b W ,  w h i c h  b e c a m e  t h e  C o m p u l s o r y  
T e s t i m o n y  A c t  o f  1 8 9 3 ,  w a s  d r a f t e d  s p e e i f t c a l l y  t o  m e e t  t h e  b r o a d  
l a n g u a g e  t n  C o u n s e l m a n  s e t  f o r t h  a b o v e .  T h e  n e w  A c t  p r o v i d e d  t h a t :  
l l o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  
a n y  p e n a l t y  o r  f o r f e i t u r e  f o r  o r  c m  a c c o u n t  o f  
a n y  t n m a u t l o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  
w h i c h  b e  m a y  t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  
d o c u m e n t a r y  o r  o t b e r w t a e .  •  •  •  
A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c h .  8 3 ,  2 ' 1  s t a t .  4 4 3  
T h i a .  t y p e  o f  t r a n s a c t i o n a l  i m m u n i t y  b e c a m e  t h e  b a s i c  f o r m  
1 1 .  
f o r  t h e  n u m e r o u s  f e d e r a l  s t a t u t e s  u n t i l  1 9 ' 1 0  w h e n ,  a f t e r  a  r e e x a m t n a -
t t o n  o f  t h e  a d e q u a c y  o f  e x i s t i n g  J a w  a n d  o f  t h e  a p p l i c a b l e  c o n s t i t u t i o n a l  
7 f - '  
p r i n c i p l e s ,  t h e  C o n g r e s s  e n a c t e d  t h e  s t a t u t e  h e r e  ~ d e r  c o o s i d e r a t i o n .  
1 b e  n e w  s t a t u t e  d o e s  n o t  " a f f o r d  ( t h e )  a b s o l u t e  i m m m l l t y  a g a i n s t  
f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  I n  C o u n s e l m a n .  R a t h e r ,  t t  w a s  
f r a m e d  t o  m e e t  t h e  r a t l c m a l e  o f  C o u n s e l m a n  a n d  s u b s e q u e n t  d e c i s i o n s  
w  
o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  u a e  d  c o m p e l l e d  
"  
t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w t t b  t h e  
s c o p e  o f  t h e  F 1 f t b  A m e n d m e n t  p r i v i l e g e .  T h e  s t a t u t e  e x p l i c i t l y  
p r o s c r i b e s  t h t t  u a e  i n  a n y  c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  
i n f o r m a t i o n  c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  
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o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t t m m y  o r  o t h e r  i n f o r m a t i o n ) " .  
W e  h o l d  t h a t  t h i s  p r ~ e c t i o n  c o m p o r t s  w i t h  F i f t h  A m e n d m e n t  
l t a n d a r d s .  I m m u n i t y  f r o m  t h e  ~ e  o f  c o m p e l l e d  t e s t i m o n y  a n d  a l l  
e v i d e n c e  d e r i v e d  t h e r e f r o m  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  
a g a i n s t  s e l f  i n c r i m i n a t i o n  a n d  t h e r e f o r e  l s  s u f f i c i e n t  t o  c o m p e l  
t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  t h e  g r a n t  o f  i m m u n i t y  
m u s t  n ~  e r o d e  t h e  s c o p e  o f  t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
T h e  t r a n s a e t i o n a l  t r p e  o f  i m m u n i t y ,  w h i c h  a c c o r d s  f u l l  i m m u n t , a -
,  '  
t t o n  f r o m  p r Q S e c u t t o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e c c o m p e l l e d ·  
t e s t i m o n y  r e l a t e s ,  p l a c e s  t h e  w i t n e s s  i n  a  ~ p e r i o r  p o s i t i o n  -
a f f o r d i n g  h i m  a  c o n s i d e r a b l y  b r o a d e r  p r o t e e t i o n  t h a n  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  I t s e l f . .  T h a t  p r i v i l e g e  h a s  n e v e r  b e e n  c o n -
s t r u e d  t o  m e a n  t h a t  o n e  w h o  I n v o k e s  I t  c a n n ~  b e  p r o s e c u t e d .  
? U . ~ ~ -c i  
O u r  h o l d i n g  l a  J c e a a l a t e n t  w i t h  t h e  c c m c e p t u a l  b a s t s  o f  
C o a n s e l m a n  
A l . I .  ' J . l l l : : J  ~ . . . . , . .  T h e  
s t a t u t e  t h e n  b e f o r e  t h e  C o u r t ,  a s  c o n s t r u e d  b y  i t ,  w a s  p l a i n l y  
d e f i c i e n t  i n  I t s  f a i l u r e  t o  p r o h i b i t  t h e  u s e  a g a i n s t  t h e  I m m u n i z e d  
w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s n  c o m p e l l e d  t e s t i m o n y .  
T h e  C o u r t  r e p e a t e d l y  e m p h a s i ~ d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
t h a t  U :  
c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  
h i s  t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  
t o  b e  u s e d  i n  e v i d e n c e  a g a i n s t  h i m  o r  b i s  
p r o p e r t y ,  i n  a  c r i m i n a l  p r o c e e d i n g  • . . •  ,  
1 4 2  u .  s .  a t  5 6 4  -
c o u l d  n o t  _p r e v e n t  t h e  o b t a b µ n g  a n d  t h e  u s e  
o f  w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o o . I d  b e  
a t t r i b u t a b l e  d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  
g i v e  u n d e r  c o m p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  
b e  c o n v i c t e d ,  w h e n  o t h e r w i s e ,  a n d  i f  h e  h a d  
r e f u s e d  t o  a n s w e r ,  h e  c o u l d  n o t  p o s s i b l y  h a v e  
b e e n  c o n v i c t e d  • • •  ,  1 4 2  u .  s .  a t  5 6 4 ,  
a n d  t h a t  i t :  
a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o o y  w h i c h  c o n s i s t s  J n  g a i n i n g  t h e r e f r o m  
a  k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  
s o u r c e s  o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  
m e a n s  o f  c o n ~ i c t i n g  t h e  w i t n e s s  o r  p a r t y .  1 4 2  
U .  s .  a t  5 8 2 .  
T h e  s a m e  r e a s o n i n g  w a s  r e i t e r a t e d  i n  U l l m a n  v .  U n i t e d  
1 ¾ _ 3 .  
s t a t e s ,  3 5 0  u .  S .  4 2 2  ( 1 9 6 5 ) ,  w h e n  t h e  C o u r t  i n t e r p r e t e d  C o u n s e l m a n  
a s  h o l d i n g  t h a t  t h e  s t a t u t e  t h e r e  i n v o l v e d  w a s  i n s u f f i c i e n t :  
beca✓-~ u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  •  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  g i v e n  
a n d  r C : i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  p r o s e c u -
t i o n  e d  e n  k n o w l e d g e  a n d  s o u r c e s  o f  i n f o r m a t i o n  
o b t a i n e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y .  
3 5 0  U .  s .  a t  4 3 6 - 3 7 .  ( E m p h a s i s  s u p p l i e d )  
1 4 .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i t i o n e r s  w a s  
u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  m u s t  b e  c o n s i d e r e d  a s  
d i c t u m .  
I n  M u r p h y v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  s .  5 2  ( 1 9 6 4 ) ,  t h e  
i s s u e  w a s  w h e t h e r  t h e  g r a n t  o f  t r a n s a c t i o n a l  i m m u n i t y  b y  a  s t a t e  
w o u l d  p r o t e c t  t h e  c o n s t i t u t i o n a l  r i g h t s  o f  t h e  w i t n e s s  i n  a  f e d e r a l  
p r o s e c u t i o n .  A s  n o  ~ t a t e  h a s  t h e  p o w e r  t o  f o r  b i d  s u c h  a  p r o s e c u t i o n ,  
i t  w a s  n e c e s s a r y  f o r  t h e  C o u r t  t o  d e f i n e  f o r  t h e  f i r s t  t i m e  t h e  s c o p e  
o f .  i m m u n i t y  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .  T h e  M , r p h y  p e t i t i o n e r s  w e r e  
s u b p o e n a e d  t o  t e s t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s s i o n  
o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  c e r t a i n  q u e s t i o n s  o n  t h e  
g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  
g r a n t e d  i m m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h ~  l a w s  o f  N e w  J e r s e y  a n d  N e w  
4 0  
Y o ; J t .  T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  h o w e v e r ,  o n  t h e  g r o u n d  t h a t  
t h e i r  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  
t h e  i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d j u d g e d  i n  c i v i l  
c m t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  b y  t h e  N e w  J e r s e y  S u p r e m e  
4 1  
C o u r t .  
T h i s  C o u r t  u n d e r t o o k  a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n ,  
1 5 .  
a n d  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a -
t i o n  u n d e r  f e d e r a l  a s  w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  
i n c r i m i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  t h i s  
p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  i t ,  t h e  C o u r t  
h e l d  t h e  " c o n s t i t u t i o n a l  r u l e ' ' t o  b e  t h a t :  
a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  
g i v e  t e s t i m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  
u n d e r  f e d e r a l  l a w  u n l e s s  t h e  c o m p e l l e d  
t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  b e  u s e d  i n  
a n y  m a n n e r  b y  f e d e r a l  o f f i c l a l s  i n  c o n n e c t i c m  
w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  W e  
c c n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  
i m p l e m e n t  t h i s  c o n s t i t u t i o n a l  r u l e  a n d  
a c c o m m o d a t e  t h e  i n t e r e s t s  o f  t h e  s t a t e  a n d  
F e d e r a l  G o v e r n m e n t  i n  i n v e s t l g a t l l l \  a n d  
p r o s e c u t i n g  c r i m e ,  t h e  F e d e r l l  G o v e r n m e n t  
m u s t  b e  p r d t i b i t e d  f r o m  m a k t n g a n y  s u c h  
u s e  o f  c o m p e l l e d  t e s t i m c m y  a n d  i t s  f r u i t s .  •  
3 7 8  U .  s .  a t  7 9  
• A t  t h i s  p o i n t  t h e  C o u r t  a d d e d  t h e  f o l l o w i n g  f o o t n o t e :  " O n c e  a  
d e f e n d a n t  d e m c m s t r a t e s  t h a t  b e  b a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e 1 ; 1 c e  
l s  n o t  t a i n t e d  b y  e s t a b l l s b t n g  t h a t  t h e y  b a d  a n  i n d e p e n d e n t ,  
l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e . "  B : d .  a t  7 9 ,  n .  
1 8 .  I f  t r a n s a c t i o n a l  i m m u n i t y  h a d  b e e n  d e e m e d t o  b e  t h e  
" c o n s t i t u t i o n a l  r u l e "  t h e r e  c o u l d  b e  n o  p r o s e c u t i o n .  
1 6 .  
T h e  C o u r t  w e n t  o n  t o  e m p h a s i z e  t h a t  t h i s  ~ e  l e f t  t h e  s t a t e  w i t n e s s  
a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  t h e  w i t n e s s  h a d  i m m u n i t y  
o n l y  f r o m  t h e  u s e  o f  t h e  , c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  
t h e r e f r o m ,  " I n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  b a d  
c l a i m e d  h i s  p r i v i l e g e  1 n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y . "  
3 7 8  u .  s .  a t  7 9 .  
T h e  d e c i s i o n  1 n  M u r p h y  a f f i r m s  t h e  v a l i d i t y  o f  u s e  a n d  
d e r i v a t i v e  u s e  t y p e  i m m u n i t y  a n d  ~ r e j e c t s  t h e  v i e w  t h a t  o n l y  
t r a n s a c t i o n a l  i m m u n i t y  i s  c o m p a t i b l e  w i t h  c o n s t i t u t i o n a l  s t a n d a r d s .  
T h e  c o o c u r r t n g  o p i n i o n  o f  M r .  J u s t i c e  W h i t e  ( j o i n e d  b y  M r .  J u s t i c e  
s t e w a r t )  c o m m e n t e d :  
• • •  t h e  C o u r t  d o e s  n o t  a c c e p t  t h e  f a r  r e a c h i n g  
a n d  1 n  m y  v i e w  w h o l l y  u n n e c e s s a r y  c o n s t i t u t i o o a l  
p r i n c i p l e  t h a t  t h e  p r i v i l e g e  r e q u i r e s  n o t  o n l y  c o m -
p l e t e  p r o t e c t i o n  a g a i n s t  a n y  u s e  o f  c o m p e l l e d  
t e s t i m o n y  i n  a n y  m a n n e r  1 n  o t h e r  j u r i s d i c t i o n s  
b u t  a l s o  a b s o l u t e  i m m u n i t y  i n  t h e s e  j u r i s d i c t i o n s  
f r o m  a n y  p r o s e c u t i o n  p e r t a i n i n g  t o  a n y  o f  t h e  
t e s t i m o n y  g i v e n .  3 7 8  U .  S .  9 2 ,  9 3 .  
T h i s  u n d e r s t a n d i n g  o f  • u r p h y  i s  r e f l e c t e d  i n  G a r d n e r  v .  
B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  I n  d i s c u s s i n g  t h e  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f  i n c r i m i n a t i o n ,  t h e  C o u r t  n o t e d :  
A n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  
p r i v i l e g e  i f  t h e r e  l s  i m m u n i t y  f r o m  f e d e r a l  
a n d  s t a t e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  o f  
i t s  f r u i t s  i n  c o n n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u -
t i o n  a g a i n s t  t h e  p e r s o n  t e s t i f y i n g ,  C O U D S e l m a n  
v .  H l t c h c o c ! t ,  [ 1 4 2  u .  s .  5 4 7 ] ,  5 8 5 - 5 8 6 ;  ~ · Y  
v .  W a t e r f r o n t  C o m m i s s i o n ,  ( 3 7 8  U .  S .  5  ,  •  
3 9 2  U . S .  a t  2 7 6 .  *  
I n  M a l l o y  v .  H o g a n ,  3 7 8  U .  s .  1  ( 1 9 6 4 ) ,  d e c i d e d  t h e  s a m e  d a y  
a s  M u r p h y ,  t h e  C o u r t  h e l d  t h a t  t h e  F i f t h .  A m e n d m e n t  p r i v i l e g e  w a s  
a p p l i c a b l e  t o  t h e  s t a t e s  t h r o u g h  t h e  F o u r t e e n t h  A m e n d m e J t .  T h e  
a l s o  
C o u r t / h e l d  t h a t  t h e  a a i n e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t ,  o f  
4 2  
t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  f o r  t h e  s a m e  
s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B W  o f  R i g h t s  w a s  i n v o l v e d .  T h i s  
h o l d i n g ,  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  l s  t h e  a a m e _i r r e s p e c t i v e  
~ t h e  J u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  t e s t i m o n y ,  w a s  a n  i m p o r t a n t  
4 3  
e l e m e n t  o f  t h e  d e c i s i o n  i n  M u r p h y .  
1 7 .  
1 1 ) , . ; (  
I t  l s  t r u e  t h a t  i n  ~ t  w a s " n e c e s s a r y  t o  d e c i d e  t h e  p r e c i s e  
i s s u e  h e r e  i n v o l v e d ,  n a m e l y ,  w h e t h e r  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  
l s  c o n s t i t u t i c m a l l y  s u f f i c i e n t  w h e r e  t h e  J u r i s d i c t i o n  w h i c h  c o m p e l l e d  
t h e  t e s t i m o n y  l s  t h e  s a m e  j u r i s d i c t i o n  w h i c h  m a y  l a t e r  b r i n g  a  
• c l .  U n i t e d  s t a t e s  v .  F r e e d ,  4 0 1  u .  s .  6 0 1 ,  6 0 6  ( 1 9 7 1 ) .  
p r o s e c u t i o n .  B u t  w e  t h i n k  b o t h  t h e  r e a s o n i n g  o f  t h e  C o u r t  i n  
M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  a n  a f f i r m a t i v e  a n s w e r .  
T h e  C o u r t  t h e r e  h e l d  t h a t  t h e  p r i v i l e g e  " p r o t e c t s  a  s t a t e  w i t n e s s  
a ~ i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  w e l l  a s  s t a t e  l a w  a n d  a  
.  
f e d e r a l  w i t n e s s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  
l a w . "  I n  M a l l o y ,  a s  n o t e d  a b o v e ,  i t  w a s  h e l d  i n  e f f e c t  t h a t  t h e  
F i f t h  A m e n d m e n t  p r i v i l e g e  a p p l i e s  a _l l k e  t o  t h e  s t a t e s  a n d  t h e  
f e d e r a l  g o v e r n m e n t .  T h u s  t h e  c o n s t i t u t i o n a l  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  i s  i d e n t i e a l  w h e t h e r  i t  b e  i n v o k e d  i n  a  s t a t e  
\ . . . i , v  c } . . . , ;  
o r  a r t  f e d e r a l  j u r i s d i c t i o n ,  a n d  i f  i m m u n i t y  i s  g r a n t e d  i t  m u s t  b e  
I \  
h o n o r e d  i n  o t h e r  j u r i s d i c t i o n s  r e g a r d l e s s  o f  w h e t h e r  t h e  g r a n t i n g  
j u r i s d i c t i o n  i s  s t a t e  o r  f e d e r a l .  H a v i n g  r e a c h e d  t h e s e  c o n c l u s i o n s ,  
t h e  C o u r t  i n  M u r p h y  w e n t  o n  t o  h o l d  t h a t  u s e  a n d  d e r i v a t i v e  u s e  
i m m u n i t y  g r a n t e d  b y  a  s t a t e  a r e  c o n s t i t u t i o n a l l y  s u f f i c i e n t  i n  
t e r m s  o f  p o s s i b l e  f e d e r a l  p r o s e c u t i o n .  S u c h  i m m u n i t y  w a s  d e e m e d  
t o  l e a v e  " t h e  w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  
t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e  i n  t h e  
a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y . "  M u r p h y  v .  W a t e r f r o o t  
1 8 .  
1 9 .  
C o m m i s s i o n ,  s u p r a ,  7 9 .  T h i s  c o e x t e n s i v e n e s s  w i t h  t h e  p r i v i l e g e  
i s  a l l  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  r e g a r d l e s s  o f  t h e  j u r i s d i c t i o n  
w h i c h  m a y  h a v e  g r a n t e d  t h e  i m m u n i t y .  
- ·  . .  
l  
2 0 .  
T h e  l e g i s l a t i v e  h i s t o r y  o f  1 8  U . S .  C .  6 0 0 2  s u p p o r t s  t h e  v i e w s  
a b o v e  e x p r e s s e d .  A l t h o u g h  s u c h  h i s t o r y  c a n n o t  c m f e r  c o n s t i t u t i o n a l  
v a l i d i t y ,  i t  i s  r e l e v a n t  a s  r e f l e c t i n g  t h e  c o n s i d e r e d  j u d g m e n t  o f  t h e  
C o n g r e s s .  T h i s  i s  •  e s p e c i a l l y  p e r t i n e n t  w h e r e ,  a s  i n  t h i s  
i n s t a n c e ,  C o n g r e s s i o n a l  c m s i d e r a t i o n  r e s u l t e d  f r o m  t h e  s t u d y  a n d  
r e c o m m e n d a t i o n  o f  a  n a t i o n a l  c o m m i s s i o n .  O n  M a r c h  1 7 ,  1 9 6 9 ,  t h e  
N a t i o n a l  C o m m i s s i o o  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  i n  a  
s p e c i a l  r e p o r t  t o  t h e  P r e s i d e n t ,  r e c o m m e n d e d  k  l e g i s l a t i o n  f o r  t h e  
" r e f o r m "  o f  f e d e r a l  i m m u n i t y  l a w s . *  I n  c o m m e n t i n g  c m  i t s  p r o p o s a l ,  
t h e  C o m m i s s i o n  s a i d :  
W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  
i m m u n i t y  f r o m  u s e  f o r  i m m u n i t y  f r o m  p r o s e c u t i o n  
m e e t s  c o n s t i t u t i o n a l  r e q u i r e m e n t s  f o r  o v e r c o m i n g  
t h e  c l a i m  o f  p r i v i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  
o n l y  c o n s e q u e n c e  f l o w i n g  f r o m  a  v i o l a t i o n  o f  t h e  
i n d i v i d u a l ' s  c o n s t i t u t i o n a l  r i g h t s  t o  b e  p r o t e c t e d  
f r o m  u n r e a s o o . a b l e  s e a e c h e s  a n d  s e i z u r e s ,  h i s  
c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  l l i s  c o n s t i t u t i o n a l  
r i g h t  n o t  t o  b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  
i m m u n i t y  i s  t h u s  o f  t h e  s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  
e v e n  t h o u g h  u n i n t e n t i o n a l l J  c w w e e + M t  c o n f e r r e d  a s  t h e  
r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e l ) f o r c e m e n t  
o f f i c e r s . • •  
* S e e  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C p _ q i m i s s i w  o n  R e f o r m  
o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  Wo r k i n g  t f a p e r s  o f  t h e  
C o m m i s s i o n ,  V o l  n ,  p .  1 4 4 5 . ,  
* *  I d .  p .  1 4 4 6 .  A  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  o f  
t h i s C o u r t ,  p r e p a r e d  b y  P r o f .  R o b e r t  G .  D i c k s o n ,  J r .  o f  t h e  
G e o r g e  W a s h i n g t o n  U n i v e r s i t y  b l i l t  L a w  C e n t e r ,  a l s o  w a s  t r a n s -
m i ~ t e d  t o  t h e  P r e s i d e n t  b y  t h e  C o m m i s s i o n .  I d .  p .  1 4 0 5  e t  s e q .  
P r o f .  D i c k s o n  c o n c l u d e d  t h a t  " T h e  c e n t r a l  c o n c e p t  o f  ' i m m u n i t y '  
i s  m o d i f i e d ,  i n  a c c o r d  w i t h  r e c e n t  j u d i c i a l  c l a r i f i c a t i o n s  o f  t h e  
·~~ 
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f i f t h l l  a m e n d m e n t ,  s o  t h a t  t h e  p r o t e c t i o n  o f f e r e d  t h e  w i t n e s s  i s  
a  r e s t r i c t i o n  a g a i n s t  i n c r i m i n a t i n g  u s e  o f  h i s  d i s c l o s u r e s ,  o r  
t h e i r  f r u i t s .  T h u s  i n  t h e  w o r d i n g  o f  t h e  s t a t u t e ,  u s e  r e s t r i c t i o n  
l a n g u a g e  r e p l a c e s  t h e  p r e s e n t  a b s o l u t e  i m m u n i t y  l a n g u a g e .  U n d e r  
t h e  p r o p o s e d  u s e  r e s t r i c t i o n  l a n g u a g e  t h e  p o s s i b i l i t y  o f  c r i m i n a l  
p r o s e c t i o n  b a s e d  o o  i n d e p e n d e n t  e v i d e n c e  r e m a i n s  o p e n ,  a s  i n  t h e  
c a s e  w h e n  a  w i t n e s s  p l e a  o f  t h e  f i f t h  a m e n d m e n t  i s  l e f t  w i d i s t u r b e d  
b y  a  c o m p u l s o r y  t e s t i m o n y  p r o v i s i o o .  U n d e r  t h e  e x i s t i n g  a b s o l u t e  
i m m u n i t y  l a n g u a g e  t o  b e  r e p l a c e d ,  a  w i t n e s s  o b t a i n s  i n  e f f e c t  a  
b l a n k e t  p a r d o n ,  e x o n e r a t i n g  h i m  i n  r e g a r d  t o  a l l  o f f e n s e s  r e l a t e d  
t o  h i s  t e s t i m o n y  e f  p r o d u c t i o n  o f  o t h e r  i n f o r m a t i o n . "  I d .  p .  1 4 2 1 .  
/ J Y  -
. . , .  I  - . .  
2 1 .  
T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  o f  a  c o m p r e h e n s i v e  
f e d e r a l  i m m u n i t y  s t a t u t e ,  e m b o d y i n g  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  
w a s  t r a n s m i t t e d  t o  t h e  C o n g r e s s  b y  a  s p e c i a l  P r e s i d e n t i a l  m e s s a g e . •  
F o l l o w i n g  f u l l  h e a r i n g s ,  t h e  C o m m i t t e e s  o f  t h e  J u d i c i a r y  o f  t h e  S e n a t e  
a n d  t h e  H o u s e ·  e a c h  r e p o r t e d  f a v o r a b l y  o n  t h e  l e g i s l a t i ' l > J l  w h i c h  w a s  
e n a c t e d  i n  1 8  U .  s .  C .  6 0 0 2 .  • •  T h e  H o u s e  C o m m i t t e e  R e p o r t ,  w h i c h  
p r o p o s e d  t h e  l a n g u a g e  a d o p t e d  b y  t h e  C o n g r e s s ,  c o n t a i n e d  t h e  f o l l o w i n g  
s t a t e m e n t :  
" T h i s  s t a t u t o r y  i m m u n i t y  t s  i n t e n d e d  t o  b e  a s  b r o a d  
a s ,  b u t  n o  b r o a d e r  t h a n ,  t h e  p r i v i l e g e  a g a i n s t - s e l f  
i n c r i m i n a t i o n  ( S e e  S e n a t e  h e a r i n g s  a t  p .  3 2 6 . )  I t  l s  
d e s i g n e d  t o  r e f l e c t  t h e  u s e - r e s t r i c t i o n  i m m u n i t y  
c o o c e p t  o f  M u f i h y  v .  W a t e r f r o n t  C o m m i s s i o n ,  3 7 8  
u .  s .  5 2  ( 1 9 6 4  r a t h e r  t h e  t r a n s a c t i o n  i m m u n i t y  
c ~ e p t  o f  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  s .  5 4 7  
( 1 8 9 2 ) .  T h e  w i t n e s s  i s  a l s o  p r o t e c t e d  a g a i n s t  t h e  
u s e  o f  e v i d e n c e  d e r i v a t i v e l y  o b t a i n e d .  " * * *  
* T h e  : , r e s i d e n t  s t a t e d :  " U n d e r  t h e  C o m m i s s i o n ' s  p r o p o s a l ,  a  w i t n e s s  
C O l l l d  n o t  b e  p r o s e c u t e d  a n  t h e  b a s i s  o f  a n y t h i n g  h e  s a i d  w h i l e  t e s t i f y i n g ,  
b u t  h e  W O l l l d  n o t  b e  i m m u n e  f r o m  p r o s e c u t i o n  b a s e d  o n  o t h e r  e v i d e n c e  
o f  t h i s  o f f e n s e .  "  H o u s e  D o c u m e n t  N o .  9 1 - 1 0 5 ,  9 1 s t  C o n g .  1 s t  S e s .  p .  5 .  
* * S .  R e p .  N o .  9 1 - 6 1 7 ,  9 1 s t  C o n g .  1 s t  S e s . ;  H .  R e p .  N o .  J I i l :  M  9 1 - 1 5 4 9  
9 1 s t  C o n g .  2 n d  S e s .  A l t h o u g h  t h e  l a n g u a g e  o f  t h e  s t a t u t e  r e c o m m e n d e d  
b y  t h e  S e n a t e  a n d  H o u s e  C o m m i t t e e s  v a r i e d  s o m e w h a t ,  a n d  a l s o  v a r i e d  
f r o m  t h e  l a n g u a g e  p r o p o s e d  b y  t h e  N a t i o n a l  C o m m i s s i o n ,  e a c h  e m b o d i e d  
t h e  u s e  a n d  d e r i v a t i v e  u s e  c o n c e p t  r e c o m m e n d e d  b y  t h e  C o m m i s s i o n .  
* * * I d .  p .  4 2 .  
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I t  i s  t h e  r e f  o r e  c l d a r  t h a t  1 8  U .  s .  C .  § 6 0 0 2  i s  t h e  p r o d u c t  
o f  c a r e f u l  s t u d y  a n d  r e f l e c t s  a  C o n g r e s s i o n a l  d e t e r m i n a t i o n  t h a t  t h i s  
l e g i s l a t i o n  i m p l e m e n t s  t h e  l e g i t i m a t e  n e e d  o f  g o v e r n m e n t  t o  c o m p e l  
t e s t i m o n y  a n d  a l s o  f u l l y  p r o t e c t s  c h e r i s h e d  F i f t h  A m e n d m e n t  r i g h t s .  
/ .  
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W e  r e t u r n  t o  t h e  c e n t r a l  i n q u i r y  i n  t h i s  c a s e ,  n a m e l y ,  w h e t h e r  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e .  
A s  t h e  a n a l y s t s  o f  p r i o r  d e c i s i o n s  i n d i c a t e s ,  t h i s  C o u r t  h a s  s o  
s t a t e d  i n  M u r p h y  (  3 7 8  U .  s .  7 9 )  a n d  s o  i m p l i e d  i n  s u b s e q u e n t  d e c i s i o n s .  •  
B u t  a p a r t  f r o m  p r e c e d e n t ,  l e t  u s  r e e x a m i n e  t h e  a r g u m e n t s  a d v a n c e d  
a g a i n s t  t h ~  c o n c l u s i o n .  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  
a f f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m m u n i t y  g r a n t  
t s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
I t  t s  s a i d  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  d o e s  n o t  p r d : e c t  
a  w i t n e s s  f r o m  v a r i o u s  p o s s i b l e  i n c r i m i n a t i n g  u s e s  o f  t h e  c o m p e l l e d  
t e s t i m o n y :  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f f i c i a l s  m a y  
o b t a i n  l e a d s ,  n a m e s  o f  w i t n e s s e s  o r  o t h e r  i n f o r m a t i o n  n o t  o t h e r w i s e  
a v a i l a b l e  w h i c h  m i g h t  r e s u l t  i n  a  p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  
a n d  p e r h a p s  i m p o s s i b l e ,  t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y  - b y  t e s t i m o n y  
o r  c r o s s - e x a m i n a t i o n  - t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  j u r i s d i c t i o n  
* 3 9 2  u .  s .  2 7 6 .  
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g r a n t i n g  t h e  i m m u n i t y .  T h e s e  a r g u m e n t s  h a v e  a p p e a l  a n d  m e r i t  
a  t h o u g h t f u l  r e s p o n s e .  W e  s t a r t  w i t h  t h e  s t a t u t o r y  l a n g u a g e :  
"  . • •  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  
i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s e s  i n  
a n y  c r i m i n a l  c a s e .  "  
2(  
T h i s  i s  a  s w e e p i n g  p r o s c r i p t i o n  o f  a n y  u s e ,  d i r e c t l y  o r  i n d i r e c t l y ,  
o r  t h e  c o m p e l l e d  t e s t i m o n y  o r  a n y  i n f o r m a t i 9 n  d e r i v e d  t h e r e f  c r o m .  
I t  w o u l d  b e  d i f f i c u l t  t o  d e v i s e  a  m o r e  c o m p r e h e n s i v e  s a f e g u a r d .  
N o r  i s  t h e  w i t n e s s ,  w h o  m a y  · s u b s e q u e n t l y  b e  p r o s e c u t e d ,  d e p e n d e n t  
f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  g o o d  f a i t h  
o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  
u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  
t o  t h e  f e d e r a l  p r o s e c u t i m \  t h !  f e d e r a l  a u t h o r i t i e s  
h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e h ~  . 1 : w b l • 1  k  
e v i d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e .  " *  
T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  i s  n o t  
l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  o n  t h e  p r o s e c u t i o n  
t h e  a f f i r m a t i v e  d u t y  t o  p r o v e  t o  t h e  s a t i s f a c t i o n  o f  t h e  ¢ ' : o u r t  t h a t  
t h e  e v i d e n c e  p r o p o s e d  t o  b e  u s e d  l s  d e r i v e d  f r o m  a  s o u r c e  w h o l l y  
i n d e p e n d e n t  o f  t h e  c o m p e l l e d  t e s t i m o n y .  
* : r d p r  M u r p l i l  v .  W a t e r f r o n t  C o m m  ' n ,  s u p r a ,  7 9  n .  1 8 ;  W h i t e ,  J .  ,  
c o n c u r r i n g ,  0 3 .  
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T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n ,  f a i r l y  c o m p a r a b l e  -
w e  t h i n k  - t o  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  
T h e  m o s t  t h a t  t h e  p r i v i l e g e  c a n  d o  i s  t o  a s s u r e  t h a t  ~ e  c i t i z e n ,  
b y  r e m a i n i n g  s i l e n t ,  d o e s  n o t  i n c r i m i n a t e  h i m s e l f  b y  h i s  o w n  
t e s t i m o n y .  T h e  F i f t h  A m e n d m e n t  g r a n t s  n o  p a r d o n  o r  a m n e s t y .  
T h e  s t a t e  m a y  s t i l l  p r o s e c u t e ,  u s i n g  a l l  o t h e r  a v a i l a b l e  e v i d e n c e .  
T h e  C o u r t ' s  o p i n i o n  i n  M u r p h y  c h a r a c t e r i z e d  t h e  " c o n -
s t i t u t i o n a l  r u l e "  t h e r e i n  e n u n c i a t e d  a s  a n  " e x c l u s i o n a r y  r u l e "  
( 3 7 8  u .  s .  7 9 ) .  T h i s  b r i n g s  t o  m i n d  r e l e v a n t  a n a l o g i e s .  A n  
i n a d m i s s i b l e  c o n f e s s i o n  o r  i l l e g a l l y  s e i z e d  e v i d e n c e  i s  e x c l u d e d  
b u t  d o e s  n o t  b a r  p r o s e c u t i o n ~  s e .  a  M o r e o v e r ,  a s - - •  l i 1 f  
M r .  J u s t i c e  ' W h i t e  p o i n t e d  o u ~ :  
" A  c o e r c e d  c o o f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  
a s  t e s t i m o n y  g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y  a n d  
i n d e e d  i s  e x c l u d e d  i n  p a r t  b e c a u s e  i t  i s  c o m p e l l e d  
i n c r i m i a t n i o n  i n  v i o l a t i o n  o f  t h e  p r i v i l e g e .  M a l l o y  
v .  ~ ( , i a  s u p r a ) ;  S p a n o  v .  N e w  Y o r ~  3 6 0  u .  s .  
3 1 5 ; 1 3 r i m  v .  U n i t e d  s t a t e s ,  1 6 8  u .  s .  2 .  " *  
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* M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  s u p r a ,  1 0 3 ,  W h i t e  J . ,  c o n c u r r i n g .  
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W e  p e r c e i v e  n o  s i g n i f i c a n t  d i f f e r e n c e  b e t w e e n  t h e  p o s i t i o n  o f  a  
d e f e n d a n t  w h o s e  i n c r i m i n a t i n g  t e s t i m o n y  h a s  c o m e  f r o m  h i s  
c o e r c e d  c o n f e s s i o n  o r  f r o m  a n  i l l e g a l  w i r e t a p  a n d  t h a t  o f  a  d e f e n d a n t  
w h o s e  t e s t i m o n y  b a s  b e e n  c o m p e l l e d  b y  a  g r a n t  o f  i m m u n i t y  f r o m  
i t s  u s e  a n d  f r u i t s .  I n  e a c h  o f  t h e s e  c a s e s ,  t h e  s t a t e  r e m a i n s  f r e e  
~ o '  p r o s e c u t e  a n d  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  a r e  a d e q u a t e l y  
' - p r o t e c t e d  b y  t h e  e x c l u s i o n a r y  r u l e .  T h e r e  c a n  b e  n o  j u s t i f i c a t i o n  
' I  
i n  r e a s o n  o r  p o l i c y  f o r  a r g u i n g  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  
a m n e s t y  g r a n t  w h e r e ,  a c t i n g  p u r s u a n t  t o  s t a t u t e ,  t e s t i m o n y  i s  
c o m p e l l e d  i n  e x c h a n g e  f o r  u s e  a n d  d e r i v a t i v e  u s e ,  w h e n  n o  s u c h  
1  
a m n e s t y  i s  r e q u i r e d  w h e r e  t h e  s t a t e ,  a c t i n g  w i t h o u t  c o l o r a b l e  r i g h t ,  
c o e r c e s  a  d e f e n d a n t  i n t o  i n c r i m i n a t i n g  h i m s e l f .  
W e  c o n c l u d e  t h a t  t h e  t y p e  o f  i m m u n i t y  p r o v i d e d  b y  
1 8  u .  s .  C .  § 6 0 0 2  l e a v e s  t h e  w i t n e s s  a n d  t h e  p r o s e c u t o r i a . l  a u t h o r i t i e s  
I  .  - \  
i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  T h e  i m m u n i t y  t h e r e f o r e  i s  
c o e x t e n s i v e  w i t h  t h e ~  p r i v i l e g e  a n d  s u f f i c e s  t o  s u p p l a n t  i t .  
T h e  j u d g m e n t  o f  t h e  C o u r t  o f  A p p e a l s  o f  t h e  N i n t h  C i r c u i t J I :  a c c o r d i n g l y  
i s  a f f i r m e d .  
A d d  a s  F o o t n o t e  N o .  •  
-
I m m u n i t y  s t a t u t e s ,  l i k e  t h e  p r i v i l e g e  a g a l n a t  c o m p u l s o r y  
s e l f - t n c r i m l n a t i m ,  h a v e  b l s t o r l c a l  r o o t s  w h i c h  n m  d e e p  i n  A n g l o -
A m e r i c a n  J u r i s p r u d e n c e .  S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u a o r y  
s e l f - i n e r i m t n a t t o n  w w w w w •  b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  
1  
r e c o g n i z e d  t h a t  t h e  p r i v i l e g e  d i d  n o t  a p p l y  w h e n  i m m u n i t y  b a d  b e e n  
2  
g r a n t e d .  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  H  1 7 1 0  
3  
d i r e c t e d  a g a i n s t  W e g a l  g a m b l i n g ,  w h i c h  b e c a m e  t h e  m o d e l  f o r  
a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  i n  1 7 7 4  b y  t h e  c o l o n i a l  l e g t s -
4  
l a t u r e  o f  N e w  Y o r k .  T h e s e  s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r  c w l d  
s u e  t h e  w i n n e r ,  w h o  w a s  c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  
A f t e r  t h e  w i n n e r  r e s p o n d e d  a n d  r e t u m e d  b i s  W - g o t t e n  g a i n s ,  b e  
w a s  " a c q u i t t e d ,  i n d e m n i f i e d  [ i m m u n i z e d ]  a n d  d i s c h a r g e d  f r o m  a n y  
f u r t h e r  o r  o t h e r  p u n i s h m e n t ,  f o r f e i t u r e  o r  p m a l t y ,  w h i c h  h e  • • •  
m a y  h a v e  i n c u r r e d  b y  t h e  p l a y i n g  f o r ,  ~ d  w t n n t n g  s u c h  m o n e y  •  •  •  •  "  
A n o t h e r  n c a . b l e  i n s t a n c e  o f  t h e ]  e a r l y  u s e  o f  i m m 1 D 1 i t y  l e g i s l a t i o n  
t s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  
T h e  L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m c m s  o f  t h e  
5  
- · ~  
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s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  M a s t e r s  i n  C h a n c e r y  w h o  b a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m -
s e l v e s  b y  t e s t t f y i n g  t h a t  t h e y  h a d  p u r c h a s e d  t h e i r  o f f i c e s ,  P a r l i a m e n t  
e n a c t e d  a  s t a t u t e  g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  
a s  M a s t e r s  1 n  C h a n c e r y .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  T r t a ~  
8  
1 8  H o w e l l ' s  s t a t e  T r t a l a  7 8 7  ,  1 1 4 7  ( 1 7 2 5 ) .  T h e  l e g i s l a t u r e s  
1 n  c o l o n i a l  P e n n s y l v a n i a  a n d  N e w  Y o r k  e n a c t e d  i m m u n i t y  l e g i s l a t i o n  
' I  
l n  t h e  e i g h t e e n t h  c e n t u r y ,  a n d  f e d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  
8  
1 8 5 7 .  
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R i d e r  A ,  p .  5  
I t  m a y  b e  a p p r o p r i a t e  t o n < t e ,  h o w e v e r ,  t h a t  t h e  v a l u e s  w h i c h  
w e r e  o r i g i n a l l y  e m p h a s i z e d  a r e  n o w  p r o t e c t e d  i n  m a j o r  p a r t  b y  
t h e  F i r s t  A m e n d m e n t .  T h e  h i s t o r i c  o r i g i n  a n d  p u r p o s e  o f  t h e  
p r i v i l e g e  w a s  p r i m a r i l y  t o  p r o t e c t  a g a i n s t  t h e  e v i l  o f  g o v e r n m e n t a l  
s u p p r e s s i o n  o f  i d e a s .  I n  b o t h  E n g l a n d  a n d  t h e  C o l o o i e s  t h e  p r i v i l e g e  
w a s  p r i m a r i l y  a  m e a n s  o f  a s s u r i n g  t h a t  e x p r e s s i o o .  o f  d i v e r s e  
r e l i g i o u s  a n d  p o l i t i c a l  v i e w s  w o u l d  n o t  b e  p u n i s h e d  o r  s u p p r e s s e d .  
S e e  W a l t e r ¥ .  S c h a e f e r ,  T h e  S u s p e c t  a n d  S o c i e t y ,  N o r t h w e s t e r n  
U n i v e r s i t y  P r e s s ,  1 9 6 7 ,  p p .  7 1 - 7 3 .  A s  J u d g e  S c h a e f e r  c o m m e n t e d :  
" P r o t e c t i o n  f o r  u n p o p u l a r  a n d  h e r e t i c a l  p o l i t i c a l  a n d  r e l i g i o u s  i d e a s  
i s  n o w  i n  t h e  p r o c e s s  o f  b e i n g  r e m i t t e d  t o  t h e  F i r s t  A m e n d m e n t .  
•  •  •  
I d . ,  7 3 ,  7 4 .  S e e  G i b s o o  v .  F l o r i d a  L e g i s l a t i v e  I n v e s t i g a t i n g  
'  
C o m m i t t e e ,  3 7 2  U . S .  5 3 9  ( 1 9 6 3 ) .  
"  
1 4 .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i t i o n e r s  w a s  
u n n e c e s s a r y  t o  t h e  C o u r t ~ s  d e c i s i o n ,  a n d  m u s t  b e  C O l 1 8 i d e r e d  a s  
d i c t u m .  
I n  M u r p h y v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  u .  s .  5 2  ( 1 9 6 4 ) ,  t h e  
t a a u e  w a s  w h e t h e r  t h e  g r a n t  o f  t r a n s a c t l o o a l  i m m u n i t y  b y  a  s t a t e  
w o u l d  p r o t e c t  t h e  c o o s t i t u t l o n a l  r i g h t s  o f  t h e  w i t n e s s  i n  a  f e d e r a l  
p r o s e c u t i o n .  A s  n o  s t a t e  h a s  t h e  p o w e r  t o  f o r b i d  s u c h  a  p r o s e c u t i o n ,  
i t  w a s  n e c e s s a r y  f o r  t h e  C o u r t  t o  d e f i n e  f o r  t h e  f i r s t  t i m e  t h e  s c o p e  
d .  i m m u n i t y  r e q u i r e d  b y  t h e  C o n s t i t u t i o n .  T h e  ~ Y  p e t i t l o o e r s  w e r e  
s u b p o e n a e d  t o  t e s t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s s i o n  
o f .  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  c e r t a i n  q u e s t i o n s  o n  t h e  
g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  
g r a n t e d  i m m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  J a w s  o f  N e w  J e r s e y  a n d  N e w  
4 0  
Y o : r ) t .  T h e y  c o o t l n u e d  t o  r e f u s e  t o  t e s t i f y ,  h o w e v e r ,  o o  t h e  g r o u n d  t h a t  
t h e i r  a n s w e r s  m i g h t  t e n d  t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  
t h e  i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d j u d g e d  i n  c i v i l  
c o o . t e m p t ,  a n d  t h a t  J u d g m e n t  w a s  a f f i r m e d  b y  t h e  N e w  J e r s e y  S u p r e m e  
4 1  
C o u r t .  
T h i s  C o u r t  u n d e r t o o k  a n  e x a m l n a t l c m  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m t n a t i o n ,  
u -~  
J  / 2 t / 7 ~  
2 3 .  
V  
W e  r e t u m  t o  t h e  c e n t r a l  I n q u i r y  I n  t h i s  c a s e ,  n a m e l y ,  w h e t h e r  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  l s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  • .  
A s  t h e  a n a l y s t s  o f  p r i o r  d e c i s i o n s  i n d i c a t e s ,  t h i s  C o u r t  b a s  s o  
s t a t e d  1 n  M u r p h y  ( 3 7 8  u .  S .  7 9 )  a n d  s o  I m p l i e d  i n  s u b s e q u e n t  d e c l s l o n a .  •  
B u t  a p a r t  f r o m  p r e c e d ~ t ,  l e t  u s  r e e x a m i n e  t h e  a r g u m e n t s  a d v a n c e d  
a g a i n s t  t h i s  c o n c l u s i o n .  W e  s t a r t  f r o m  t h e  p r e m i s e ~  r e p e a t e d l y  
a f f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n · a p p r o p r i a t e l y  b r o a d  i m m u n i t y  g r a n t  
l s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
I t  l s  s a i d  t h a t  u s e  a n d  d e r i v a t i v e  u s ~  i m m u n i t y  d o e s  n o t  p r o t e c t  
a  w i t n e s s  f r o m  v a r i o u s  p o s s i b l e  i n c r i m i n a t i n g  u s e s  o f  t h e  c o m p e l l e d  
t e s t i m o n y :  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f f i c i a l s  m a y  
o b t a i n  l e a d s ,  n a m e s  o f  w t t n e s , . e s  o r  o t h e r  i n f o r m a t i o n  n o t  o t h e r w i s e  
a v a i l a b l e  w b l c b  m i g h t  r e s u l t  l n  a  p r o s e c u t i o n .  I t  w 1 l l  b e  d i f f l c u l t  
a n d  p e r h a p s  i m p o a e i b 1 ' ,  t h e  a r g u m e n t  g o e s ,  t o  I d e n t i f y  - b y  t e s t i m o n y  
o r  c r o s s - e x a m i n a t i o n  - t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c t a l l y  i n  t h e  j u r l s d l c t i a n  
• s o 2  u .  s :  ·a , e .  
2 4 .  
g r a n t i n g  t h e  i m m u n i t y .  T h e s e  a r g u m e n t s  h a v e  a p p e a l  a n d  m e r i t  
a  t h o u g h t f u l  r e s p o n s e .  W e  s t a r t  w i t h  t h e  s t a t u t o r y  l a n g u a g e :  
"  • • •  n o  t e s t i m 0 1 1 y  o r  o t h e r  t n f o r m a t l 0 1 1  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  t n f o r m a t 1 0 1 1  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t l m 0 1 1 y  o r  o t h e r  
i n f o r m a t t c m )  m a y  b e  u s e d  a g a i n s t  t h e  w t t n e s m s  1 n  
a n y  c r i m i n a l  c a s e . "  
7 L _ _ ~ ~  
~ ~ f  o f  1  f  ' - - 1 !  1 4 .  
t ' v  
T h e  ' B r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p c n  b y  p e t i t i o n e r s  w a s  
u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  m u s t  b e  c c : m s l d e r e d  a s  
d i c t u m .  
I n  M u r p h y  v .  W a t e r f r c n t  C o m m ' m ,  3 ' 7 8  u .  S .  5 2  ( 1 9 6 4 ) ,  
t h e  C o u r t  b a d  l t a  f i r s t  o p p o r t u n i t y  t o  c c n s i d e r  c a r e f u l l y  i m m u n i t y  
f r o m  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m .  
T h e  M p r p b Y  p e t i t i o n e r s  w e r e  s u b p o e a a e d  t o  t e s t i f y  a t  a  h e a r i n g  
c c n d u c t e d  b y  t h e  W a t e r f r c n t  C o m m l s s l c n  o f  N e w  Y o r k  H a ' W b o r .  
A f t e r  r e f l u l i n g  t o  a n s w e r  c e r t a i n  q u e s t l c n s  e n  t h e  g r o u n d  t h a t  t h e  
a n s w e r s  m i g h t  t e n d  t o  I n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  
i m m u n i t y  f r o m  p r o s e c u t l c n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  a n d  N e w  
4 0  
Y o r k .  T h e y  c c n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  h o w e v e r ,  e n  t h e  g r o u n d  
t h a t  t h e i r  a n s w e r s  m i g h t  t e n d ,  t o  l n c r t m t n a t e  t h e m  u n d e r  f e d e r a l  
l a w ,  t o  w h l c h  t h e  i m m u n i t y  d l d  n o t  p u r p o r t  t o ,  e x t e n d .  T h e y ·  w e r e  
a d j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  b y  t h e  
4 1  
I  
N e w  J e r s e y  S u p r e m e  C o u r t .  
I  
T h i s  C o u r t  i n  M u r p h y  u n d e r t o o k  a n  e P - r n t u a t l o n  o f  t h e  
p o l l c i e s  a n d  p u r p o s e s  o f  t h e  p r i v i l e g e  a g t n s t  s e l f - l n c r l m t n a t i o n ,  
~ - . .  
-
~ r s s - - r c : c - ~ f 7 J , f T a  
M E M O R A N D U M  
T O :  M r .  C o v e r t  E .  P a m e l l ,  m  D A T E :  M a r c h  2 2 ,  1 9 7 2  
F R O M :  L e w i s  F .  P o w e l l ,  J r .  
N o .  7 0 - 1 1 7  K a s t i g a r  
I n  v i e w  o f  y o u r  i l l n e s s ,  a n d  p o s s i b l e  u n c e r t a i n t y  a s  t o  t h e  d a t e  
o f  y o u r  r e t u r n ,  I  r e v i e w e d  a g a i n  t h e  f i r s t  d r a f t  o f  o u r  o p i n i o n  a n d  h a v e  
h a d  S a l l y  r u n  i t  o f f  s o  t h a t  w e  h a v e  a  c l e a n  c o p y  t o  w o r k  f r o m .  
T h i s  d r a f t  r e m o v e s  t h e  ' ' h i s t o r y "  f r o m  t h e  t e x t  ( w h i c h  I  b e l i e v e  
a c c o r d s  w i t h  y o u r  v i e w ) ,  a n d  i t  e m b o d i e s  t h e  r e a r r a n g e m e n t  w h i c h  I  
s u g g e s t e d  I n  a n  e a r l i e r  m e m o r a n d u m .  
I  a t t e m p t e d  ( b e g i n n i n g  a t  t h e  b o t t o m  o f  p a g e  1 7 )  t o  a d d r e s s  w h a t  
I  u n d e r s t a n d  t o  b e  M r .  J u s t i c e  B r e n n a n ' s  p o s i t i o n ,  n a m e l y ,  t h a t  t h e  
r u l e  i s  d i f f e r e n t  U  t h e  i m m u n i t y  i s  g r a n t e d  b y  t h e  s a m e  j u r i s d i c t i o n  
w h i c h  m a y  l a t e r  b r i n g  a  p r o s e c u t i o n .  I  a m  n t t  E l l d k f i e d  w i t h  m y  
h u r r i e d  t r e a t m e n t  o f  t h i s  p o i n t  a n d  h o p e  y o u  w i l l  t a k e  a  c l o s e  l o o k  a t  
i t .  O n  t h e  t t h e r  h a n d ,  I  s e e  n o  s u b s t a n t i v e  m e r i t  f o r  t h e  v i e w  t h a t  
t h e  r u l e  s h o u l d  b e  d i f f e r e n t  w i t h i n  a  s i n g l e  j u r i s d i c t i o n .  
I  t h i n k  t h i s  d r a f t  p r o b a b l y  c o o t a i n s  a n  a d e q u a t e  d i s c u s s i o n  o f  
t h e  m o s t  r e l e v a n t  a u t h o r i t i e s .  T h e  p r i n c i p a l  n e e d  i s  t D  a d d  a  f i n a l  
s e c t i o n  w h i c h  w i l l  f a c e  u p  t o  t h e  a r g u m e n t s  p r o  a n d  c o n  w i t h  r e s p e c t  
t o  t h e  t w o  t y p e s  o f  i m m u n i t y .  J u s t i c e  W h i t e  a d d r e s s e s  t h e s e  
• - .  ~ , . .  
-
2 .  
a r g u m e n t s  a t  c o o s i d e r a b l e  l e n g t h  1 n  h i s  c o n c u r r i n g  q , i D i c n  i n  M u r p h y .  
T h e  S G ' s  b r i e f  a l s o  c o m m e n t s  c m  s o m e  o f  t h e m .  I  a m  n o t  t h i n k i n g  o f  
a  p r o t r a c t e d  d i s c u s s i o n ,  b u t  r a t h e r  a  s u m m a r y  l i m i t e d  t o  a  f e w  p a g e s  •  
.  
L .  F .  P . ,  J r .  
. .  -
-
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M E M O R A N D U M  
T O : .  M r .  C o v e r t  E .  P a r n e l l ,  m  D A T E :  M a r c h  2 7 ,  1 9 7 2  
F R O M :  L e w i s  F .  P o w e l l ,  J r .  
N o .  7 0 - 1 1 7  K a s t l g a r  a n d  b l e w a r t  v .  U S .  
T h i s  s u p e r s e d e s  m y  m e m o r a n d u m  l a s t  w e e k  w i t h  r e s p e c t  t o  
t h e  d r a f t  o f  3 / 2 1 / 7 2 ,  a s  o v e r  t h e  w e e k e n d  I  d i d  s o m e  a d d i t i o n a l  
" p o l i s h i n g "  o n  t h e  d r a f t  a n d  a d d e d  ( i )  a  s e d b l n  o o  l e g i s l a t i v e  h i s t o r y  
( i i )  
a n q l a  f i n a l  s e c t i o n .  
I  w i l l  d e l i v e r  t h e  m a s t e r  t o  y o u  w i t h  t h i s  m e m o r a n d u m ,  a n d  
h o p e  t h a t  y o u  c a n  f i n d  t h e  t i m e  t h i s  w e e k  t o  p r o g r e s s  t h i s  t o  a  p r i n t e d  
d r a f t .  U n l e s s  y o u  h a v e  a  d i f f e r e n t  t h o u g h t ,  I  w o u l d  l i k e  t o  c i r c u l a t e  
a n  o p i n i o n  o n  7 0 1 1 1 7  a s  s o o n  a s  i t  i s  r e a d y ,  w i t h o u t  w a i t i n g  f o r  t h e  
t w o  c o m p a n i o n  o p i n i o n s .  
I n  r e v i e w i n g  t h i s  d r a f t ,  y o u  m i g h t  h a v e  i n  m i n d  t h e  f o i l  o w i n g :  
1 .  T h e  f o o t n c t e s  - q u i t e  o b v i o u s l y  - n e e d  t o  b e  c o o r d i n a t e d  
a n d  r e n u m b e r e d .  I  s i m p l y  a d d e d  n o t e s  - i n d i c a t e d  b y  a n  a s t e r i k  -
a t  t h e  b o t t o m  o f  p a g e s .  
a  n o t e  b a s e d  o n  J u d g e  S h a e f e r '  s  d i s c u s s i o o  o f  t h e  p r i v i l e g e .  Y o u  w i l l  
h a v e  t o  l o c a t e  t h e s e  n o t e s  a t  a p p r o p r i a t e  p l a c e s .  
.  
-
2 .  
3 .  I  a m  n « x  s u r e  t h a t  a l l  r e l e v a n t  d e c i s i c m s  o f  t h e  C o u r t  h a v e  
b e e n  m e n t i c m e d  o r  d i s c u s s e d .  P l e a s e  t a k e  a  l o o k  a t  P r o f .  D i c k s o n ' s  
a r t i c l e ,  p r e p a r e d  f o r  t h e  N a t i c m a l  C o m m i s s l c m  o n  F e d e r a l  C r i m i n a l  
L a w s .  T h i s  i s  r e f e r r e d  t o  I n  t h e  f o o t n o t e  m  p a g e  2 0  o f  t b e  d r a f t  -
a l t h o u g h  I  t h i n k  S a l l y  b a s  m i s s p e l l e d  t h e  p r o f e s s o r ' s  n a m e .  H e  c i t e s  
a  n u m b e r  o f  c a s e s ,  s u b s e q u e n t  t o .  M u r p h y ,  s e v e r a l  o f  w h i c h  h e  t h i n k s  
a d d  s t r e n g t h  t o  t h e  v i e w  t h a t  u s e  i m m u n i t y  i s  c o n s t i t u t i o n a l  I  h a v e  
l o o k e d  a t  s e v e r a l  o f  t h e s e  h u r r i e d l y ,  b u t  G a r d n e r  i s  t h e  o n l y  m e  t h a t  
l s  e x p l i c i t .  I t  w o u l d  b e  w e l l ,  h o w e v e r ,  f o r  y o u  t o  l o o k  a t  P r o f .  
D l c k s o o . ' s  c i t a t i o n s  a n d  a d d  s u c h  o f  t h e m  - l f  a n y  - I n t o  o u r  t e x t  o r  
f o o o i o t e s  a s  y o u  t h i n k  a p p r o p r i a t e .  M y  r e c o l l e c t i o n  l s  t h a t  t h e  S G '  s  
b r i e f  d o e s  c i t e  s o m e  o f  t h e s e .  
4 .  P e t l t l o o . e r  r e l i e s  c : n  A l b e r t s e n  v .  s u b v e r s i v e  A c t i v i t i e s  
C o n t r o l  B o a ~  3 8 2  U .  S .  7 0  ( P e t l t l o o e r ' s  b r i e f  1 4 ) .  D o  y o u  t h i n k  w e  
s h o u l d  d i s t i n g u i s h  t h i s  i n  a  f o o t n o t e ?  
I .  Y o u  e x p r e s s e d  y o u r  I n t e n t i o n  o f  t a k i n g  a  l o o k  a t  s o m e  o f  
t h e  m o r e  r e c e n t  l a w  r e v i e w  a r t i c l e s .  B e f o r e  w e  p r i n t  a  f i n a l  d r a f t ,  
I  h o p e  y o u  h a v e  a n  o p p o r t u n i t y  t o  d o  t h i s .  
6 .  W h a t  l s  t h e  E n g l i s h  r u l e ?  I s  t h e r e  a n  a c t  o f  P a r l i a m e n t  
w i t h  r e s p e c t  t o  i m m u n i t y ?  T h e y  h a v e  n o  F i f t h  A m e n d m e n t ,  b u t  
t h e y  p r o b a b l y  d o  h a v e  a n  i m m u n i t y  s t a t u t e .  
-3 .  
7 .  I  r e c a l l  y o u r  d i m  v i e w  o f  u s i n g  l e g i s l a t i v e  h i s t o r y  I n  a  
c m s t l t u t i o n a l  c a s e .  H e r e ,  w h e r e  C c : m g r e s s  a d o p t e d  a  n 4 w  t y p e  o f  
s t a t u t e  a f t e r  s p e c i a l  s t u d y  a n d  a  r e c o m m e n d a t i c : m  f r o m  a  n a t i o n a l  
c o m m i s s i o n ,  I  t h i n k  t h e  h i s t o r y  i s  a  p l u s .  f l l o u l d  w e  n o t  c i t e  a  c a s e  
o r  t w o  t o  t h e  e f f e c t  t h a t  C o n g r e s s l o o a l  j u d g m e n t  i s  e n t i t l e d  t o  w e i g h t ,  
e v e n  o n  a  c o n s t i t u t i o n a l  i s s u e ?  
8 .  A s  y o u .  a n d  I  h a v e  w o r k e d  o n  t h i s  o p i n t c : m ·  s p o r a d i c a l l y  
( i t  i s ,  t o  a  c e r t a i n  e x t e n t  a  ' ' p a s t e - p d "  j o b ) ,  i t  m a y  b e  a  l i t t l e  
r e p e t i t i o u s  I n  s p o t s .  T h i s  i s  n o t  n e c e s s a r i l y  b a d ,  u n l e s s  i t  i s  o v e r  
d m e . .  Ke e p  i t  i n  m i n d  a s  y o u  r e v i e w  i t .  
L .  F .  P . ,  J r .  
-C H A M B E R S  O F  
j ; u . µ - r m u  Q } t t u r l  t t f  t J r r  ~ f u b - j ; t a ± t i l  
' J l l l a s f y h t g t o n .  ! B .  ( ! } .  2 l l f f e J . l , ~  
J U S T I C E  P O T T E R  S T E W A R T  
A p r i l  1  O ,  1 9 7 2  
7  0 - 1 1  7 ,  K a s t i g a r  v .  U .  S .  
D e a r  L e w i s ,  
I  a m  g l a d  t o  j o i n  y o u r  e x c e l l e n t  o p i n i o n  
f o r  t h e  C o u r t  i n  t h i s  c a s e .  
S i n c e r e l y  y o u r s ,  
M r .  J u s t i c e  P o w e l l  
C o p i e s  t o  t h e  C o n f e r e n c e  
0 ~ .  
\ ' /  
-~ t m t  ( ! J a u r i  c f  ± ! r t  ~ t t l t t ~  j j t a t t s  
J f a g l p . t t g t o n ,  1 8 .  < ! J .  2 l l f f e J l . . ; l  
C H A M B E R S  O F  
J U S T I C E  B Y R O N  R .  W H I T E  
A p r i l  1 1 ,  1 9 7 2  
R e :  N o .  7 0 - 1 1 7  - K a s t i g a r  v .  U . S .  
D e a r  L e w i s :  
T h i s  i s  a n  e x c e l l e n t  o p i n i o n ,  
a n d  I  j o i n  i t .  
S i n c e r e l y ,  
A ~ - - -
M r .  J u s t i c e  P o w e l l  
C o p i e s  t o  C o n f e r e n c e  
~ 
-l f p / s s  1 c c  4 / ! 1 7 7 2  
M E M O R A N D U M  
T O :  
M r .  C o v e r t  E .  P a r n e l l ,  m  
D A T E :  A p r i l  1 1 ,  1 9 7 2  
F R O M :  L e w i s  F .  P o w e l l ,  J r .  
R e :  K a s t i g a r  
J u s t i c e  W h i t e  h a s  c o m m e n d e d  o u r  o p i n i o o  i n  t h e  a b b v e  c a s e ,  
a n d  s t a t e s  t h a t  b e  w W  j o i n .  
H e  e x p r e s s e d  a  p r e f e r e n c e  t o  e l i m i n a t e  n o t e  4 1 ,  t h e  o n e  1 : a s e d  
e n  J u d g e  S c h a e f e r ' s  l e c t u r e s  a t  N o r t h w e s t e r n .  J u s t i c e  W h i t e ,  f o r  
r e a s O D S  n o t  c l e a r  t o  m e ,  t h i n k s  t h i s  m a y  p o s s i b l y  c r e a t e  p r o b l e m s  i n  
t h e  f u t u r e  - a l t h o u g h  b e  a g r e e s  s u b s t a n t i a l l y  w i t h  J u d g e  S c h a e f e r ' s  
v i e w p o i n t .  
T h e  n c t e  t s  n o t  e s s e n t i a l  i n  a n y  s e n s e ,  a n d  I  w o u l d  r e m o v e  i t  
f r o m  t h e  n e x t  p r i n t i n g .  
W h e n  y o u  h a v e  f i n i s h e d  y o u r  c e r t  m e m o s  f o r  t h e  F r i d a y  C o o -
f e r e n c e ,  I  s u g g e s t  Q l a t  y o u  p r o c e e d  w i t h  d r a f t s  o f  o p i n t c n s  i n  t h e  o t h e r  
t w o  i m m u n i t y  c a s e s .  I  t h i n k  t h e s e  s h o u l d  t a k e  p r i o r i t y  o v e r  t h e  
f u r t h e r  s t u d y  I  h o p e  w e  c a n  m a k e  e v e n t u a l l y  i n  G e l b a r d .  I n c i d e n t a l l y ,  
t h e  S G  h a s  f i l e d  a  s u p p l e m e n t a l  m e m o r a n d u m  i n  B e l b a r d .  
L .  F .  P . ,  J r .  
. h µ - r t m t  C ! f l t l t t t  i t f  t l f  ~ ~ t t i : t t ~  ~ t a f t g  
J r a s l f i t t g f o t t .  ~ .  C ! f .  2 . c J f f e J ! , . ; l  
- C H A M B E R S  O F  
9 " J S T I C E  H A R R Y  A .  B L A C K M U N  
A p r i l  1 2 ,  1 9 7 2  
R e :  N o .  7 0 - 1 1 7  - K a s t i g a r  v .  U n i t e d  S t a t e s  
D e a r  L e w i s :  
P l e a s e  j o i n  m e  i n  y o u r  p a i n s t a k i n g  a n d  f i n e  
o p i n i o n .  
S i n c e r e l y ,  
; 1 u d ,  
M r .  J u s t i c e  P o w e l l  
c c :  T h e  C o n f e r e n c e  
~ 
-A p r l . l  1 2  •  1 9 7 2  
D e a r  M r .  P u t z e l •  
R e ,  N o .  7 0 - 1 1 7  •  C h a r l e s  J l o s e p b  K a s t 1 g a r  a n d  M i c h a e l  
G o r e a n  S t e w a r t  y ,  U n i t e d  S t a t _ e s  
M a j o r i t y  s u p p o r t  f o r  t h i s  o p i n i o n  i s  r e a s o n a b l y  
a s s u r e d .  M r  •  . J u s t l c e  P o w e l l  h a s  a s k e d  m e  t o  s e n d  
y c , u  c , , o  c o p l e s  f o r  a d v a n c e  h e a d n o t l n g .  
E n c l o s u r e s •  2  
S i n c e r e l y .  
C o v e r t  E .  P a r n e l l ,  I l l  
L a W  C l e r k  
-.  
C H A M B E R S  O F  
T H E  C H I E F  J U S T I C E  
~ u : p - r t t t t t  < ! f ! t t t d  q f  t q t  ~t~ ~ t a t t s  
J r : u d 1 i t t g f o n .  J .  Q + .  2 ! 1 . ; i J ! . . ; l  
M a y  9 ,  1 9 7 2  
N o .  7 0 - 1 1 7  - - K a s t i g a r  v .  U n i t e d  S t a t e s  
D e a r  L e w i s :  
P l e a s e  j o i n  m e .  
M r .  J u s t i c e  P o w e l l  
C t A 6 )  
C o p i e s  t o  C o n f e r e n c e  
P .  S .  T h i s  i s  e x c e l l e n t !  S e e  v e r y  s m a l l  s u g g e s t i o n  
o n  a t t a c h e d  t e a r  s h e e t ,  p a g e  2 1 .  





7 0 - 1 1 7 - O P I N I O N  
K A S T I G A R  v .  U N I T E D  S T A T E S  
-
2 1  
o n  t h e  p r o s e c u t i o n  t h e  a f f i r m a t i v e  d u t y  t o  p r o v e  t h a t  
t h e  e v i d e n c e  p r o p o s e d  t o  b e  u s e d  i s  d e r i v e d  f r o m  a  l e g i t i -
m a t e  s o u r c e  w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  
t e s t i m o n y .  
T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n , 5 °  f a i r l y  c o m p a r a b l e  
t o  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  T h e  
m o s t  t h a t  t h e  p r i v i l e g e  d o e s  i s  t o  a s s u r e  t h a t  t h e  c i t i z e n  
b y  r e m a i n i n g  s i l e n t ,  d o e s  n o t  i n c r i m i n a t e  h i m s e l f  b y  
h i s  o w n  t e s t i m o n y .  T h i s  s t a t u t e  a s s u r e s  t h e  s a m e  p r o -
t e c t i o n  b y  a s s u r i n g  t h a t  c o m p e l l e d  t e s t i m o n y  c a n  i n  n o  
w a y  l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s .  T h e  
F i f t h  A m e n d m e n t ,  l i k e  t h e  s t a t u t e ,  g r a n t s  n e i t h e r  p a r d o n  
n o r  a m n e s t y .  T h e  g o v e r n m e n t  m a y  a l w a y s  p r o s e c u t e  
u s i n g  e v i d e n c e  f r o m ( { f e g i t i m a ~ s o u r c e s .  
T h e  C o u r t ' s  o p i n i o n  i n  l ' , f  u r p h y  c h a r a c t e r i z e d  t h e  c o n -
s t i t u t i o n a l  r u l e  t h e r e i n  e n u n c i a t e d  a s  a n  " e x c l u s i o n a r y  
r u l e . "  3 7 8  U .  S . ,  a t  7 9 .  T h i s  b r i n g s  t o  m i n d  r e l e v a n t  
a n a l o g i e s .  A n  i n a d m i s s i b l e  c o n f e s s i o n  o r  i l l e g a l l y  s e i z e d  
e v i d e n c e  i s  e x c l u d e d  b u t  d o e s  n o t  b a r  p r o s e c u t i o n  p e r  s e .
5 1  
M o r e o v e r ,  a s  M R .  J u s r r c E  v V H I T E ,  c o n c u r r i n g  i n  M u r p h y ,  
p o i n t e d  o u t :  
" A  c o e r c e d  c o n f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  a s  
t e s t i m o n y  g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y  a n d  i n -
d e e d  i s  e x c l u d e d  i n  p a r t  b e c a u s e  i t  i s  c o m p e l l e d  i n -
c r i m i n a t i o n  i n  v i o l a t i o n  o f  t h e  p r i v i l e g e .  M a l l o y  v .  
H o g a n  [ 3 7 8  U . S .  l ] ;  S p a n o  v .  N e w  Y o r k ,  3 6 0  U . S .  
3 1 5 ;  B r a r n  v .  U n i t e d  S t a t e s ,  1 6 8  U .  S .  5 3 2 . "  3 7 8 -
U .  S . ,  a t  1 0 3 .  
W e  p e r c e i v e  n o  s i g n i f i c a n t  d i f f e r e n c e  b e t w e e n  t h e  p o s i -
t i o n  o f  a  d e f e n d a n t  a g a i n s t  \ \ · h o r n  i n c r i m i n a t i n g  e v i d e n c e  
5 0  
S e e  M u r p h y  v .  W a t e r f r o n t  C o r n r n ' n ,  3 7 8  U .  S .  5 2 ,  1 0 2 - 1 0 4 -
( W H I T E ,  J . ,  c o n c u r r i n g ) .  
5 1  
S e e  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6  ( 1 9 6 6 ) ;  J a c k s o n  v  . .  
D e n n o ,  3 7 8  U .  S .  3 6 8  ( 1 9 6 4 ) ;  M a p p  v .  O h i o ,  3 6 7  U . S .  6 4 3  ( 1 9 6 1 ) ;  
B r o w n  v .  M i s s i s s i p p i ,  2 9 7  U . S .  2 7 8  ( 1 9 3 6 ) ;  W e e k s  v .  U n i t e d  S t a t e s ,  




-M a y  1 4 .  1 9 7 2  
H i M O R A N D U M  T O  T H E  P R I N T E R  
T h e  f o l l o w i n g  1 &  t h e  l l n e • U P  f o r  t w o  c a s e s  i n  
w b l c h  M r . _  J u s t i c e  P o v e l _l  w i l l  d e l i v e r  t h e  o p i n i o n  o f  
t h e  C o u r t •  
~ - - 7 0 - 1 1 7  
K . a s t i g a r  v .  U n i t e d  S t a c e e  
P o w e l l ,  J .  •  d e l i v e r e d  t h e  o p 1 n 1 o n  o f  t h e  C o u r t ,  1 n  W h i c h  
B u r g e r .  c . J .  •  S t e w a r t •  W h l t e .  a n d  B t a c k a u n ,  J J .  •  j o i n e d .  
D o u g l a s  a n d  M a r s h a l l ,  J J . ,  f i l e d  d i s s e n t i n g  o p i n i o n s .  
B r e n n a n  a n d  R e h n q u i s t .  J J .  •  t o o k  n o  p a r t  1 n  t h e  c o n s l d e r a t t i l a l l  
o r  d e c l s l o n  o f  t h e  c a a e .  
N o .  6 9 • 4  Z 1 c a r e 1 1 1  v .  N e w  J e r s e y  S t a t e  C o m m ' n  o f  I n v e s t i g a t i o n  
P o w e l l ,  J . ,  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t ,  i n  , m i c h  
B u r g e r ,  c . J .  •  S t e w a r t ,  W h i t e .  a n d  B l a c k m U n ,  J J .  •  j o l n e d .  
D o u g l a s  a n d  M a r s h a l l ,  J J .  •  f i l e d  d l a s e n t t . n g  s t a t e m e n t s .  
B r e n n a n  a n d  R e b n q u l a t ,  . J J . ,  t o o k  n o  p a r t  l n  t h e  c o n s i d e r a t i o n  
o r  d e o l a l o n  o f  t h e  c a s e .  
S i n c e r e l y ,  
C o v e r t  E .  P a r n e l l ,  1 1 1  
L a v  C l e r k  
"  
-
j ; u . p u m t  Q } a u r l  t t f  t f y t  1 ! i n i t t b  j ; t a t t g  
~ a s f t i n g f o n ,  ~ - Q } .  2 ! l f f e J - l . ~  
M a y  1 7 ,  1 9 7 2  
D e a r  M r .  J u s t i c e  P o w e l l :  
R e :  N o .  7 0 - 1 1 7 ,  K a s t i g a r  e t  a l .  v .  U n i t e d  S t a t e s  
A t t a c h e d  i s  a n o t h e r  c o p y  o f  t h e  p a g e  p r o o f  f o r  t h e  
s y l l a b u s  a s  a p p r o v e d  b y  y o u  i n  c o n n e c t i . o n  w i t h  y o u r  o p i n i o n  
i n  t h e  a b o v e  c a s e ,  t o  s h o w  t h e - l i n e - u p  o f  J u s t i c e s  w h i c h  h a s  
b e e n  s u p p l i e d  b y  M r .  P a r n e l l .  
I f  t h e r e  a r e  n o  s u b s e q u ( : n t  d r a f t s  n e c e s s i t a t i n g  s y l l a b u s  
o r  l i n e - u p  c h a n g e s ,  p l e a s e ,  a t  t h e  a p p r o p r i a t e  t i m e ,  a d v i s e  
t h e  P r i n t  S h o p  t o  r e l e a s e  t h e  s y l l a b u s  a n d  l i n e - u p  w i t h  t h e  
o p i n i o n .  
A t t a c h m e n t  
R e s p e c t f u l l y ,  
1  \  
i ~  J / 4 / t f ~  y  
H e n r y  P u t z e l ,  j  r .  
R e p o r t e r  o f  D e c i s i o n s  
H o n o r a b l e  L e w i s  F .  P o w e l l ,  J r .  
A s s o c i a t e  J u s t i c e  
~ 
-
N O T E :  W h e r e  i f . t s  d e e m e d  d e s i r a b l e ,  a  s y l l a b u s  ( h e a d n o t e )  w i l l  
b e  r e l e a s e d ,  a s  l s  b e i n g  d o n e  i n  c o n n e c t i o n  w i t h  t h i s  c a s e ,  a t  t h e  t i m e  
t h e  o p i n i o n  i s  i s s u e d .  T h e  s y l l a b u s  c o n s t i t u t e s  n o  p a r t  o f  t h e  o p i n i o n  
o f  t h e  C o u r t  b u t  h a s  b e e n  p r e p a r e d  b y  t h e  R e p o r t e r  o f  D e c i s i o n s  f o r  
t h e  c o n v e n i e n c e  o f  t h e  r e a d e r .  S e e  U n i t e d  S t a t e s  v .  D e t r o i t  L u m b e r  
O o . ,  2 0 0  U . S .  3 2 1 ;  3 ' 3 7 ,  
M A Y  1  7  1 9 7 1  - 1 1  ~ o  AM  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
S y l l a b u s  
K A S T I G A R  : E T  A L .  V .  U N I T E D  S T A T E S  
, C E R T ~ O R A R I  T . O  T H E  U N I T E D  S T A T E S  C O U R T  O F  A P P E A L S  F O R  
T H E  N I N T H  C I R C U I T  
N o .  7 0 - 1 1 7 .  A r g u e d  J a n u a r y  1 1 ,  1 9 7 2 - D e c i d e d  M a y  - ,  1 9 7 2  
T h e  U n i t e d  S t a t e s  c : 1 1 1  c o m p e l  t e s t i m o n y  f r o m  a n  u n w i l l i n g  w i t n e s s  
w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n  b y  c o n f e r r i n g  i m m u n i t y ,  a s  p r o v i d e d  b y  1 8  
U .  S .  C .  §  6 0 0 2 ,  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  
d e r i v e d  t h e r e f r o m  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  s u c h  
i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  
s c o p e  o f  t h e  p r i v i l e g e  a n d  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  
a  c l a i m  o f  t h e  p r i v i l e g e .  T r a n s a c t i o n a l  i m m u n i t y  w o u l d  a f f o r d  
b r o a d e r  p r o t e c t i o n  t h a n  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e ,  a n d  i s  
n o t  c o n s t i t u t i o n a l l y  r e q u i r e d .  I n  a  s u b s e q u e n t  c r i m i n a l  p r o s e c u -
t i o n ,  t h e  p r o s e c u t i o n  h a s  t h e  b u r d e n  o f  p r o v i n g  a f f i r m a t i v e l y  t h a t  
e v i d e n c e  p r o p o s e d  t o  b e  u s e d  i s  d e r i v e d  f r o m  a  l e g i t i m a t e  s o u r c e  
w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  t e s t i m o n y .  P p .  2 - 2 2 .  
4 4 0  F .  2 d  9 5 4 ,  a f f i r m e d .  
P o w E L L ,  J . ,  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t ,  i n  w h i c h  B U R G E R ,  
. C .  J . ,  a n d  S T E W A R T ,  W H I T E ,  a n d  B L A C K M U N ,  J J . ,  j o j n e d .  D O U G L A S  
a n d  M A R S H A L L ,  J J . ,  f i l e d  d i s s e n t i n g  o p i n i o n s .  B R E N N A N  a n d  R E H N -
, _ Q U I S T ,  J J . ,  t o o k  n o  p a r t  i .n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h e  c a s e .  
-5 / 2 0 / 7 2  
K a s t i g a r  
T h i s  c a s e ,  h e r e  o n  w r i t  o f  c e r t i o r a r i  t o  t h e  C o u r t  o f  A p p e a l s  
f o r  t h e  N i n t h  C i r c u i t ,  i n v o l v e s  a n  a t t a c k  o n  t h e  c o n s t i t u t i o n a l i t f f  
t h e  N e w  F e d e r a l  I m m u n i t y  s t a t u t e .  
T h i s  s t a t u t e  p r o v i d e s  t h a t  t h e  g o v e r n m e n t  m a y  c o m p e l  
t e s t i m o n y  f r o m  a n  u n w i l l i n g  w i t n e s s ,  / w h o  i n v o  k e s  t h e  F i f t h  A m e n d -
•  
m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l i - i nz . .m i n a t i o n / b y  c o n f e r r i n g  
o n  t h e  w i t n e s s  , c e r t a i n  i m m u n i t y .  U n d e r  i M s  s t a t u t e ,  t h e  w i t n e s s  
•  
~ 
w e u J d  l i e  g r a n t e d  i m m u n i t y/ f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  i n  
, . .  r  -
a n y  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s / a s  w e l l  a s  i m m u n i t ~ / f r o m  
u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
-
W e  c o n c l u d e l  t h a t  t h i s  t y p e  o f  i m m u n i t y ,  a l t h o u g h  n o t  a s  
b r o a d  a s  t r a n s a c t i o n a l  i m m u n i t y ,  i s  c o e x t e n s i v e  w i t h  t h e  F i f t h  
-
A m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f  i n c r i m i n a t i o n .  
A c c o r d i n g l y ,  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  t h e  o p i n i o n ,  w e  
s u s t a i n  t h e  v a l i d i t y  o f  t h e  s t a t u t f  a n d  a f f i r m  t h e  j u d g m e n t  o f  t h e  
c o u r t  b e l o w .  
M r .  J u s t i c e  D o u g l a s  a n d  M r .  J u s t i c e  M a r s h a l l  h a v e  f i l e d  
d i s s e n t i n g  o p i n i o n s .  
M r .  J u s t i c e  B r e n n a n  a n d  M r .  J u s t i c e  R e h n q u i s t  t o o k  n o  
p a r t  i n  t h e  c o n s i d e r a t i o n o r  d e c i s i o n  o f  t h e  c a s e .  
. .  
.  .  
-
C H A M B E R S  O F  
. § u p u n t t  < q o u r t  a f  ± 4 t  ~t~ . : § t a f . t g  
' 1 a s J r i n g f o n : ,  J .  < q .  2 1 1 g r , 1 ~  
J U S T I C E  L E W I S  F .  P O W E L L , J R .  
M a y  2 1 ,  1 9 7 2  
M E M O R A N D U M  T O  T H E  C O N F E R E N C E  
I  h a v e  g o n e  o v e r  t h e  n i n e  c a s e s  h e l d  f o r  d e c i s i o n  i n  N o .  6 9 - 4 ,  
Z i c a r e l l i  v .  N e w  J e r s e y  S t a t e  C o m m  ' n  o f  I n v e s t i g a t i o n ,  N o .  7 0 - 7 ,  
S a r n o  v .  I l l i n o i s  C r i m e  I n v e s t i g a t i n g  C o m m ' n ,  a n d  N o .  7 0 - 1 1 7 ,  
K a s t i g a r  v .  U n i t e d  S t a t e s .  T h e s e  c a s e s  w i l l  a p p e a r  o n  t h e  C o n f e r e n c e  
- L i s t  f o r  M a y  2 9 .  
-
T h r e e  c a s e s  i n v o l v e  t h e  N e w  J e r s e y  S t a t e  C o m m i s s i o n  o f  
. . . . . . _  
_ ,  
I n v e s t i g a t i o n  a n d  i t s  i m m u n i t y  s t a t u t e ,  N .  J .  R e v .  S t a t .  §  5 2 : 9 M - 1 7 .  
T h e s e  c a s e s  a p p e a r  t o  b e  c o n t r o l l e d  s q u a r e l y  b y  t h e  d e c i s i o n  i n  N o .  
- ~  
- - - - - - - - -. .  
6 9 - 4 ,  Z i c a r e l l i  v .  N e w  J e r s e y  S t a t e  C o m m  ' n  o f  I n v e s t i g a t i o n .  ~ 
~ - ,  : . . - - - - - - - -
c . . y . u 1  N o .  7 0 - 8 4 ,  C a t e n a  v .  N e w  J e r s e y  S t a t e  C o m m ' n  o f  I n v e s t i g a -
t i o n ,  a n d  i n  N o .  7 1 - 3 l a a l o r o  v .  
•  •  
N e w  J e r s e y  S t a t e  C o m m ' n  o f  ~
- - - - - -
I n v e s t i g a t i o n ,  t h e  S u p r e m e  C o u r t  o f  N e w  J e r s e y  h e l d  t h a t  t h e  i m m u n i t y  
p r o v i d e d  b y  N .  J .  R e v .  S t a t .  §  5 2 : 9 M - 1 7  w a s  s u f f i c i e n t  t o  s u p p l a n t  
t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  I  w o u l d  a f f i r m  b o t h  c a s e s .  
-- 2  -
/ 4 .  N o .  7 1 - 3 7 7 ,  E l i a s  v .  C a t e n a ,  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  
T h i r d  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  N .  J .  R e v .  s t a t .  
§  5 2 : 9 M - 1 7  w a s  n o t  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  
t e s t i m o n y .  I  w o u l d  g r a n t  c e r t i o r a r i  a n d  r e v e r s e .  
F o u r  c a s e s  i n v o l v e  1 8  U .  S .  C .  6 0 0 2 ,  t h e  f e d e r a l  w i t n e s s  
i m m u n i t y  s t a t u t e .  T h e s e  c a s e s  a p p e a r  t o  b e  c o n t r o l l e d  s q u a r e l y  b y  
t h e  d e c i ; o o  i n  N o .  7 0  - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  s t a t e s .  
/ 1 n  N o .  7 0 - 3 0 3 ,  U n i t e d  s t a t e s  v .  K o r m a n ,  t h e  C o u r t  o f  A p p e a l s  
f o r  t h e  S e v e n t h  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U .  S .  C .  
- 6 0 0 2  w a s  n o t  s u f f i c i e n t  t o  s u p p ~ a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  
,  I  w o u l d  g r a n t  c e r t i o r a r d  r e v e r s e .  
-
I n  N o .  7 1 - 1 1 4 ,  B o w d e n  v .  U n i t e d  s t a t e s ,  a n d  i n  N o .  7 1 - 4 7 3 ,  
/ 4 e g  v .  U n i t e d  S t a t e s ,  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  h e l d  
t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U . S .  C .  6 0 0 2  w a s  s u f f i c i e n t  t o  
s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  I  w o u l d  d e n y  c e r t i o r a r i  
i n  b o t h  c a s e s .  
/  
I n  N o .  7 1 - 7 7 5 ,  U n i t e d  s t a t e s  v .  C r o p p e r ,  t h e  C o u r t  o f  A p p e a l s  
f o r  t h e  F i f t h  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U .  S .  C .  
6 0 0 2  w a s  n o t  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  
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N o .  6 9 - 6 ,  U n i f o r m e d  S a n i t a t i o n  M e n  A s s ' n  v .  C o m m i s s i o n e r  
o f  S a n i t a t i o n ,  i n v o l v e s  t h e  d i s c h a r g e  o f  p u b l i c  e m p l o y e e s ,  a n d  g r o w s  
o u t  o f  p r o c e e d i n g s  f o l l o w i n g  a n  e a r l i e r  r e v e r s a l  i n  t h i s  C o u r t ,  3 9 2  
U . S .  2 8 0  ( 1 9 6 8 ) .  T h e  i n d i v i d u a l  p e t i t i o n e r s  w e r e  s u m m o n e d  i n  1 9 6 6  
t o  a p p e a r  b e f o r e  t h e  C o m m i s s i o n e r  o f  I n v e s t i g a t i o n  o f  N e w  Y o r k  C i t y  
t o  t e s t i f y  w i t h  r e s p e c t  t o  t h e i r  o f f i c i a l  c o n d u c t .  E a c h  w a s  a d v i s e d  
t h a t  i n  a c c o r d a n c e  w i t h  §  1 1 2 3  o f  t h e  N e w  Y o r k  C i t y  C h a r t e r  h e  w o u l d  
b e  d i s c h a r g e d  i f  h e  r e f u s e d  t o  t e s t i f y  o n  t h e  g r o u n d s  o f  s e l f - i n c r i m i n a -
t i o n .  E a c h  w a s  a l s o  a d v i s e d  t h a t  h i s  t e s t i m o n y  c o u l d  b e  u s e d  a g a i n s t  
h i m  i n  s u b s e g u ~ n t  c r i m i n a l  p r o c e e d i n g s .  T h e y  w e r e  s u b s e q u e n t l y  
.  ~ - - .  
/ (  < l _ i s c h a r g e d  f o r  i n v o k i n g  a n d  r e f u s i n g  t o  w a i v e  t h e i r  c o n s t i t u t i o n a l  
, , . ,  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  T h e  d i s c h a r g e s  w e r e  
u p h e l d  b y  C A  2 ,  a n d  t h i s  C o u r t  r e v e r s e d ,  h o l d i n g  t h a t  u n d e r  G a r r i t y  
v .  N e w  J e r s e y ,  3 8 5  U . S .  4 9 3  ( 1 9 6 7 ) ,  t e s t i m o n y  c a n n o t  b e  c o m p e l l e d  
b y  t h r e a t  o f  d i s c h a r g e  f r o m  p u b l i c  e m p l o y m e n t  u n l e s s  t h e  c o m p e l l e d  
t e s t i m o n y  c a n n o t  b e  u s e d  i n  a  s u b s e q u e n t  c r i m i n a l  p r o s e c u t i o n  o f  t h e  
w i t n e s s .  A f t e r  t h e  d e c i s i o n  i n  t h i s  C o u r t ,  p e t i t i o n e r s  w e r e  r e i n s t a t e d .  ·\ }  
T h e y  w e r e  t h e n  c a l l e d  t o  a p p e a r  a t  a n  i n q u i r y  b e f o r e  t h e  D e p u t y  
,  A d m i n i s t r a t o r  o f  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A d m i n i s t r a t i o n  c o n -
-
c e r n i n g  t h e  p e r f o r m a n c e  o f  t h e i r  d u t i e s  a s  e m p l o y e e s  o f  t h e  C i t y  
o f  N e w  Y o r k .  T h e y  w e r e  a g a i n  a d v i s e d  t h a t  t h e y  w o u l d  b e  s u b j e c t  t o  
--
;  
. . r .  
-
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d i s c i p l i n a r y  a c t i o n  b y  f a i l u r e  t o  a n s w e r  m a t e r i a l  a n d  r e l e v a n t  q u e s t i o n s  
r e l a t i n g  t o  t h e  p e r f o r m a n c e  o f  t h e i r  o f f i c i a l  d u t i e s .  T h i s  t i m e ,  h o w e v e r ,  
t h e y  w e r e  a d v i s e d  t h a t :  
" .  .  .  t h e  a n s w e r s  y o u  m a y  g i v e  t o  t h e  q u e s t i o n s  p r o - \  
p o u n d e d  t o  y o u  a t  t h i s  p r o c e e d i n g ,  o r  a n y  i n f o r m a t i o n  
o r  e v i d e n c e  w h i c h  i s  g a i n e d  b y  r e a s o n  o f  y o u r  
a n s w e r s ,  m a y  n o t  b e  u s e d  a g a i n s t  y o u  i n  a  c r i m i n a l  
d
.  "  
p r o c e e  m g  . . .  
C A  2  ( L u m b a r d ,  F r i e n d l y  a n d  F e i n b e r g )  h e l d  t h a t  t h e  d i s c h a r g e s  
f o l l o w i n g  p e t i t i o n e r s '  r e f u s a l s  t o  t e s t i f y  u n d e r  t h e  g r a n t s  o f  i m m u n i t y  
w e r e  p r o p e r .  T h i s  i m m u n i t y  i s  s u f f i c i e n t  u n d e r  o u r  d e c i s i o n  i n  N o .  
7 0 - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  s t a t e s .  I  w o u l d  d e n y  c e r t i o r a r i .  
_ _ _ . .  
N o .  7 1 - 5 3 2 7 ,  K e i l l y  v .  U n i t e d  s t a t e s ,  i n v o l v e s  a  f e d e r a l  
p r o s e c u t i o n  o f  a  w i t n e s s  w h o  t e s t i f i e d  b e f o r e  a  N e w  Y o r k  g r a n d  j u r y  
u n d e r  a  g r a n t  o f  t r a n s a c t i o n a l  i m m u n i t y .  T h e  f a c t u a l  s i t u a t i o n  i s  
a  c l o s e  p a r a l l e l  t o  t h a t  i n  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2  
( 1 9 6 4 ) .  P e t i t i o n e r ' s  o n l y  s u b s t a n t i a l  c l a i m  r e l a t i n g  t o  i m m u n i t y  i s  
t h a t  . t h e  U n i t e d  s t a t e s  d i d  n o t  c a r r y  i t s  b u r d e n  o f  s h o w i n g  c o n v i n c i n g l y  
t h a t  t h e  e v i d e n c e  u s e d  ~ f g a i n s t  p e t i t i o n e r  h a d  a  l e g i t i m a t e  s o u r c e  
c o m p l e t e l y  i n d e p e n d e n t  o f  p e t i t i o n e r ' s  t e s t i m o n y  b e f o r e  t h e  s t a t e  
- - - - - - - - - - - - - - - - - - -·  ,  
g r a n d  j u r y .  C A  2  ( K a u f m a n ,  A n d e r s o n  a n d  M a n s f i e l d )  r e j e c t e d  
p e t i t i o n e r ' s  c o n t e n t i o n ,  n o t i n g  ( 1 )  t h a t  d e f e n s e  c o u n s e l  n e v e r  o b j e c t e d  
, .  
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t o  a d m i s s i o n  o f  e v i d e n c e  o n  t h i s  g r o u n d ,  ( 2 )  t h a t  t h e  d o c t r i n e  o f  p l a i n  
e r r o r  w a s  n o t  a p p l i c a b l e  b e c a u s e  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
a c q u i s i t i o n  a n d  i n t r o d u c t i o n  o f  t h e  e v i d e n c e  i n d i c a t e d  t h a t  e i t h e r  t h e r e  
w a s  a  l e g i t i m a t e  i n d e p e n d e n t  s o u r c e  o r  t h a t  p e t i t i o n e r  h a d  w a i v e d  a n y  
c l a i m  o f  i m m u n i t y ,  a n d  ( 3 )  t h a t  p e t i t i o n e r  h i m s e l f  u s e d  a t  t r i a l  m u c h  
o f  t h e  d o c u m e n t a r y  e v i d e n c e  t o  w h i c h  h e  n o w  o b j e c t s .  T h e  l e g a l  
f r a m e w o r k  f r o m  w h i c h  t h e  C A  2  a p p r o a c h e d  t h e  i s s u e  i s  c o n s i s t e n t  
f u l l y  w i t h  t h e  s t a n d a r d s  w e  s e t  f o r t h  i n  N o .  7 0 - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  
S t a t e s .  I  w o u l d  d e n y  c e r t i o r a r i .  
L .  F .  P . ,  J r .  
, .  
C H A M B E R S  O F  
J U S T I C E  L E W I S  F .  P O W E L L ,  J R .  
j , u : µ u m : t  C ! f o u : r i :  c f  t l r t  ~ t t i t t h  j , t a . t t s  
• a s f y i n g f o n : ,  l f l .  C ! f .  2 1 1 . ; i ' - 1 $  
M a y  2 1 ,  1 9 7 2  
M E M O R A N D U M  T O  T H E  C O N F E R E N C E  
I  h a v e  g o n e  o v e r  t h e  n i n e  c a s e s  h e l d  f o r  d e c i s i o n  i n  N o .  6 9 - 4 ,  
Z i c a r e l l i  v .  N e w  J e r s e y  s t a t e  C o m m ' n  o f  I n v e s t i g a t i o n ,  N o .  7 0 - 7 ,  
S a r n o  v .  I l l i n o i s  C r i m e  I n v e s t i g a t i n g  C o m m ' n ,  a n d  N o .  7 0 - 1 1 7 ,  
K a s t i g a r  v .  U n i t e d  s t a t e s .  T h e s e  c a s e s  w i l l  a p p e a r  o n  t h e  C o n f e r e n c e  
L i s t  f o r  M a y  2 9 .  
T h r e e  c a s e s  i n v o l v e  t h e  N e w  J e r s e y  s t a t e  C o m m i s s i o n  o f  
I n v e s t i g a t i o n  a n d  i t s  i m m u n i t y  s t a t u t e ,  N .  J .  R e v .  S t a t .  §  5 2 : 9 M - 1 7 .  
T h e s e  c a s e s  a p p e a r  t o  b e  c o n t r o l l e d  s q u a r e l y  b y  t h e  d e c i s i o n  i n  N o .  
6 9 - 4 ,  Z i c a r e l l i  v .  N e w  J e r s e y  s t a t e  C o m m  ' n  o f  I n v e s t i g a t i o n .  
I n  N o .  7 0 - 8 4 ,  C a t e n a  v .  N e w  J e r s e y  s t a t e  C o m m ' n  o f  I n v e s t i g a -
t i o n ,  a n d  i n  N o .  7 1 - 3 1 8 ,  A n n a l o r o  v .  N e w  J e r s e y  S t a t e  C o m m ' n  o f  
I n v e s t i g a t i o n ,  t h e  S u p r e m e  C o u r t  o f  N e w  J e r s e y  h e l d  t h a t  t h e  i m m u n i t y  
p r o v i d e d  b y  N .  J .  R e v .  s t a t .  §  5 2 : 9 M - 1 7  w a s  s u f f i c i e n t  t o  s u p p l a n t  
t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  I  w o u l d  a f f i r m  b o t h  c a s e s .  
- .  
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I n  N o .  7 1 - 3 7 7 ,  E l i a s  v .  C a t e n a ,  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  
T h i r d  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  N .  J .  R e v .  s t a t .  
§  5 2 : 9 M - 1 7  w a s  n o t  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  
t e s t i m o n y .  I  w o u l d  g r a n t  c e r t i o r a r i  a n d  r e v e r s e .  
F o u r  c a s e s  i n v o l v e  1 8  U .  S .  C .  6 0 0 2 ,  t h e  f e d e r a l  w i t n e s s  
i m m u n i t y  s t a t u t e .  T h e s e  c a s e s  a p p e a r  t o  b e  c o n t r o l l e d  s q u a r e l y  b y  
t h e  d e c i s i o n  i n  N o .  7 0  - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  s t a t e s .  
I n  N o .  7 0 - 3 0 3 ,  U n i t e d  S t a t e s  v .  K o r m a n ,  t h e  C o u r t  o f  A p p e a l s  
f o r  t h e  S e v e n t h  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U .  S .  C .  
6 0 0 2  w a s  n o t  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  
I  w o u l d  g r a n t  c e r t i o r a r i  a n d  r e v e r s e .  
I n  N o .  7 1 - 1 1 4 ,  B o w d e n  v .  U n i t e d  s t a t e s ,  a n d  i n  N o .  7 1 - 4 7 3 ,  
W e g  v .  U n i t e d  S t a t e s ,  t h e  C o u r t  o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  h e l d  
t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U . S .  C .  6 0 0 2  w a s  s u f f i c i e n t  t o  
s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  I  w o u l d  d e n y  c e r t i o r a r i  
i n  b o t h  c a s e s .  
I n  N o .  7 1 - 7 7 5 ,  U n i t e d  s t a t e s  v .  C r o p p e r ,  t h e  C o u r t  o f  A p p e a l s  
f o r  t h e  F i f t h  C i r c u i t  h e l d  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  U . S .  C .  
6 0 0 2  w a s  n o t  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y .  
I  w o u l d  g r a n t  c e r t i o r a r i  a n d  r e v e r s e .  
- .  
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N o .  6 9 - 6 ,  U n i f o r m e d  S a n i t a t i o n  M e n  A s s ' n  v .  C o m m i s s i o n e r  
o f  S a n i t a t i o n ,  i n v o l v e s  t h e  d i s c h a r g e  o f  p u b l i c  e m p l o y e e s ,  a n d  g r o w s  
o u t  o f  p r o c e e d i n g s  f o l l o w i n g  a n  e a r l i e r  r e v e r s a l  i n  t h i s  C o u r t ,  3 9 2  
U . S .  2 8 0  ( 1 9 6 8 ) .  T h e  i n d i v i d u a l  p e t i t i o n e r s  w e r e  s u m m o n e d  i n  1 9 6 6  
t o  a p p e a r  b e f o r e  t h e  C o m m i s s i o n e r  o f  I n v e s t i g a t i o n  o f  N e w  Y o r k  C i t y  
t o  t e s t i f y  w i t h  r e s p e c t  t o  t h e i r  o f f i c i a l  c o n d u c t .  E a c h  w a s  a d v i s e d  
t h a t  i n  a c c o r d a n c e  w i t h  §  1 1 2 3  o f  t h e  N e w  Y o r k  C i t y  C h a r t e r  h e  w o u l d  
b e  d i s c h a r g e d  i f  h e  r e f u s e d  t o  t e s t i f y  o n  t h e  g r o u n d s  o f  s e l f - i n c r i m i n a -
t i o n .  E a c h  w a s  a l s o  a d v i s e d  t h a t  h i s  t e s t i m o n y  c o u l d  b e  u s e d  a g a i n s t  
h i m  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s .  T h e y  w e r e  s u b s e q u e n t l y  
d i s c h a r g e d  f o r  i n v o k i n g  a n d  r e f u s i n g  t o  w a i v e  t h e i r  c o n s t i t u t i o n a l  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  T h e  d i s c h a r g e s  w e r e  
u p h e l d  b y  C A  2 ,  a n d  t h i s  C o u r t  r e v e r s e d ,  h o l d i n g  t h a t  u n d e r  G a r r i t y  
v .  N e w  J e r s e y ,  3 8 5  U . S .  4 9 3  ( 1 9 6 7 ) ,  t e s t i m o n y  c a n n o t  b e  c o m p e l l e d  
b y  t h r e a t  o f  d i s c h a r g e  f r o m  p u b l i c  e m p l o y m e n t  u n l e s s  t h e  c o m p e l l e d  
t e s t i m o n y  c a n n o t  b e  u s e d  i n  a  s u b s e q u e n t  c r i m i n a l  p r o s e c u t i o n  o f  t h e  
w i t n e s s .  A f t e r  t h e  d e c i s i o n  i n  t h i s  C o u r t ,  p e t i t i o n e r s  w e r e  r e i n s t a t e d .  
T h e y  w e r e  t h e n  c a l l e d  t o  a p p e a r  a t  a n  i n q u i r y  b e f o r e  t h e  D e p u t y  
A d m i n i s t r a t o r  o f  t h e  E n v i r o n m e n t a l  P r o t e c t i o n  A d m i n i s t r a t i o n  c o n -
c e r n i n g  t h e  p e r f o r m a n c e  o f  t h e i r  d u t i e s  a s  e m p l o y e e s  o f  t h e  C i t y  
o f  N e w  Y o r k .  T h e y  w e r e  a g a i n  a d v i s e d  t h a t  t h e y  w o u l d  b e  s u b j e c t  t o  
· - ·  
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d i s c i p l i n a r y  a c t i o n  b y  f a i l u r e  t o  a n s w e r  m a t e r i a l  a n d  r e l e v a n t  q u e s t i o n s  
r e l a t i n g  t o  t h e  p e r f o r m a n c e  o f  t h e i r  o f f i c i a l  d u t i e s .  T h i s  t i m e ,  h o w e v e r ,  
t h e y  w e r e  a d v i s e d  t h a t :  
"  . . .  t h e  a n s w e r s  y o u  m a y  g i v e  t o  t h e  q u e s t i o n s  p r o -
p o u n d e d  t o  y o u  a t  t h i s  p r o c e e d i n g ,  o r  a n y  i n f o r m a t i o n  
o r  e v i d e n c e  w h i c h  i s  g a i n e d  b y  r e a s o n  o f  y o u r  
a n s w e r s ,  m a y  n o t  b e  u s e d  a g a i n s t  y o u  i n  a  c r i m i n a l  
p r o c e e d i n g  .  .  .  "  
C A  2  ( L u m b a r d ,  F r i e n d l y  a n d  F e i n b e r g )  h e l d  t h a t  t h e  d i s c h a r g e s  
f o l l o w i n g  p e t i t i o n e r s '  r e f u s a l s  t o  t e s t i f y  u n d e r  t h e  g r a n t s  o f  i m m u n i t y  
w e r e  p r o p e r .  T h i s  i m m u n i t y  i s  s u f f i c i e n t  u n d e r  o u r  d e c i s i o n  i n  N o .  
7 0 - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  s t a t e s .  I  w o u l d  d e n y  c e r t i o r a r i .  
N o .  7 1 - 5 3 2 7 ,  K e i l l y  v .  U n i t e d  s t a t e s ,  i n v o l v e s  a  f e d e r a l  
p r o s e c u t i o n  o f  a  w i t n e s s  w h o  t e s t i f i e d  b e f o r e  a  N e w  Y o r k  g r a n d  j u r y  
u n d e r  a  g r a n t  o f  t r a n s a c t i o n a l  i m m u n i t y .  T h e  f a c t u a l  s i t u a t i o n  i s  
a  c l o s e  p a r a l l e l  t o  t h a t  i n  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2  
( 1 9 6 4 ) .  P e t i t i o n e r ' s  o n l y  s u b s t a n t i a l  c l a i m  r e l a t i n g  t o  i m m u n i t y  i s  
t h a t  t h e  U n i t e d  s t a t e s  d i d  n o t  c a r r y  i t s  b u r d e n  o f  s h o w i n g  c o n v i n c i n g l y  
t h a t  t h e  e v i d e n c e  u s e d  a g a i n s t  p e t i t i o n e r  h a d  a  l e g i t i m a t e  s o u r c e  
c o m p l e t e l y  i n d e p e n d e n t  o f  p e t i t i o n e r ' s  t e s t i m o n y  b e f o r e  t h e  s t a t e  
g r a n d  j u r y .  C A  2  ( K a u f m a n ,  A n d e r s o n  a n d  M a n s f i e l d )  r e j e c t e d  
p e t i t i o n e r ' s  c o n t e n t i o n ,  n o t i n g  ( 1 )  t h a t  d e f e n s e  c o u n s e l  n e v e r  o b j e c t e d  
.  
.  
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t o  a d m i s s i o n  o f  e v i d e n c e  o n  t h i s  g r o u n d ,  ( 2 )  t h a t  t h e  d o c t r i n e  o f  p l a i n  
e r r o r  w a s  n o t  a p p l i c a b l e  b e c a u s e  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
a c q u i s i t i o n  a n d  i n t r o d u c t i o n  o f  t h e  e v i d e n c e  i n d i c a t e d  t h a t  e i t h e r  t h e r e  
w a s  a  l e g i t i m a t e  i n d e p e n d e n t  s o u r c e  o r  t h a t  p e t i t i o n e r  h a d  w a i v e d  a n y  
c l a i m  o f  i m m u n i t y ,  a n d  ( 3 )  t h a t  p e t i t i o n e r  h i m s e l f  u s e d  a t  t r i a l  m u c h  
o f  t h e  d o c u m e n t a r y  e v i d e n c e  t o  w h i c h  h e  n o w  o b j e c t s .  T h e  l e g a l  
f r a m e w o r k  f r o m  w h i c h  t h e  C A  2  a p p r o a c h e d  t h e  i s s u e  i s  c o n s i s t e n t  
f u l l y  w i t h  t h e  s t a n d a r d s  w e  s e t  f o r t h  i n  N o .  7 0 - 1 1 7 ,  K a s t i g a r  v .  U n i t e d  
s t a t e s .  I  w o u l d  d e n y  c e r t i o r a r i .  
L .  F .  P . ,  J r .  
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S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
N o .  7 0 - 1 1 7  
C h a r l e s  J o s e p h  K a s t i g a r  a
n d  
j  O n  W r i t  o f  C e r t i o r a r i  t o  
M i c h a e l  G o r e a n  S t e w a r t ,  t h e  U n i t e d  S t a t e s  C o u r t  
P e t i t i o n e r s ,  
V .  
o f  A p p e a l s  f o r  t h e  
N i n t h  C i r c u i t .  
U n i t e d  S t a t e s .  
[ A p r i l  - ,  1 9 7 2 ]  
M R .  J U S T I C E  P o w E L L  d e l i v e r e d  t h e  o p m 1 o n  o f  t h e  
C o u r t .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n -
w i l l i n g  w i t n e s s .  w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i -
l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  
o n  t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i -
m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m -
m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  
S t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  
o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t  b e l i e v e d  t h a t  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  F i f t h  A m e n d m e n t  
p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  t h e  G o v -
e r n m e n t  a p p l i e d  t o  t h e  D i s t r i c t  C o u r t  f o r  a n  o r d e r  d i -
r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  
e v i ,d e n c e  b e f o r e  t h e  g r a n d  j u r y  u n d e r  a  g r a n t  o f  i m -
m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  U .  S .  C .  §  6 0 0 2 - 0 3 .  
P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  c o n t e n d i n g  p r i -
m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  a u t h o r i z e d  b y  t h e  
s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  w a s  n o t  s u f f i c i e n t  t o  
s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t h e i r  t e s t i m o n y  o v e r  
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K A S T I G A R  v .  U N I T E D  S T A T E S  
a  c l a i m  o f  t h e  s c o p e  o f  t h e  p r i v i l e g e .  T h e  D i s t r i c t  C o u r t  
r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  t o  a p -
p e a r  b e f o r e  t h e  g r a n d  j u r y  a n d  a n s w e r  i t s  q u e s t i o n s  
u n d e r  t h e  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  b u t  r e f u s e d  t o  a n s w e r  q u e s t i o n s .  
T h e y  w e r e  b r o u g h t  b e f o r e  t h e  D i s t r i c t  C o u r t ,  a n d  e a c h  
p e r s i s t e d  i n  h i s  r e f u s a l  t o  a n s w e r  t h e  g r a n d  j u r y ' s  q u e s -
t i o n s .  T h e  c o u r t  f o u n d  b o t h  i n  c o n t e m p t ,  a n d  c o m -
m i t t e d  t h e m  t o  t h e  c u s t o d y  o f  t h e  A t t o r n e y  G e n e r a l  
u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  j u r y ' s  q u e s t i o n s  o r  
t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e c l .
1  
T h e  C o u r t  o f  
A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  v .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A 9  1 9 7 1 ) .  T h i s  C o u r t  
g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i o n  
w h e t h e r  t e s t i m o n y  m a y  b e  c o m p e l l e d  b y  g r a n t i n g  i m -
m u n i t y  f r o m  t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
e v i d e n c e  d e r i v e d  t h e r e f r o m  (  " u s e  a n d  d e r i v a t i v e  u s e "  
i m m u n i t y ) ,  o r  w h e t h e r  i t  i s  n e c e s s a r y  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i -
m o n y  r e l a t e s  ( " t r a n s a c t i o n a l "  i m m u n i t y ) .  4 0 2  U .  S .  
9 7 1  ( 1 9 7 1 ) .  
I  
T h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  r e s i d e n t s  t o  t e s t i f y  
i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n m e n t a l  
a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  j u r i s -
p r u d e n c e . ~  T h e  p o w e r  w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b -
l i s h e d  b y  s t a t u t e  i n  E n g l a n d  a s  e a r l y  a s  1 5 6 2 /  a n d  L o r d  
B a c o n  o b s e r v e d  i n  1 6 1 2  t h a t  a l l  s u b j e c t s  o w e d  t h e  K i n g  
1  
T h e  c o n t e m p t  o r d e r  w a s  i & s u e d  p u r s u a n t  t o  2 8  U .  S .  C .  §  1 8 2 6 .  
~ F o r  a  c o n c i s e  g e n e r a l  h i s t o r y  o f  t e s t i m o n i a l  c o m p u l s i o n  p r i o r  t o  
t h e  a d o p t i o n  o f  o u r  C o n s t i t u t i o n ,  s e e  8  J .  W i g m o r e ,  E v i d e n c e §  2 1 9 0 ,  
n t  6 2 - 6 8  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  S e e  U l l m a n  v .  U n i t e d  S t a t e s ,  
3 5 0  U . S .  4 2 2 ,  4 3 9  1 1 .  1 5  ( 1 9 5 6 ) ;  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  
2 7 3  ( 1 9 1 9 ) .  
3  
S t a t u t e  o f  E l i z a b e t h ,  5  E l i z .  I ,  c .  9 ,  §  1 2  ( 1 5 6 2 ) .  
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3  
t h e i r  " k n o w l e d g e  a n d  d i s c o v e r y . " •  ·w h i l e  i t  i s  n o t  c l e a r  
·w h e n  g r a n d  j u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  
g e n e r a l  c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  
r i g h t  t o  e v e r y  m a n ' s  e v i d e n c e "  w a s  c o n s i d e r e d  a n  " i n -
d u b i t a b l e  c e r t a i n t y "  " · h i c h  " c a n n o t  b e  d e n i e d "  b y  1 7 4 2 . "  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y ,  a n d  t h e  c o r r e s p o n d i n g  
d u t y  o f  r e s i d e n t s  t o  t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  S i x t h  
A m e n d m e n t  r e q u i r e m e n t  t h a t  a n  a c c u s e d  b e  c o n f r o n t e d  
w i t h  t h e  " · i t n e s s e s  a g a i n s t  h i m ,  a n d  h a v e  c o m p u l s o r y  
p r o c e s s  f o r  o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  
C o n g r e s s  i m p l e m e n t e d  t h e  S i x t h  A m e n d m e n t  p r o c e s s  
g u a r a n t e e  i n  t h e  J u d i c i a r y  A c t  o f  1 7 8 9 ,  w h i c h  p r o v i d e d  
f o r  c o m p u l s o r y  a t t e n d a n c e  o f  w i t n e s s e s  i n  t h e  f e d e r a l  
c o u r t s .
6  
M n .  J c s T I C E  W H I T E  n o t e d  t h e  i m p o r t a n c e  o f  
t h i s  e s s e n t i a l  p o w e r  o f  g o v e r n m e n t  i n  h i s  c o n c u r r i n g  
o p i n i o n  i n  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2 ,  
9 3 - 9 4  ( 1 9 6 4 ) :  
" A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  p o w e r s :  
o f  t h e  S t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n m e n t  t o  
a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n m e n t  i n  a n  
o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  c o m p e l  r e s i -
d e n t s  t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  o r  
a g e n c i e s .  S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 .  
S u c h  t e s t i m o n y  c o n s t i t u t e s  o n e  o f  t h e  G o v e r n m e n t ' s  
p r i m a r y  s o u r c e s  o f  i n f o r m a t i o n . "  
4  
C o u n t e s s  o f  S h r e i c s b u r y ' s  C a s e ,  2  H o , v c l l ' s  S t a t e  T r i a l s  7 6 8 ,  
7 7 8  ( 1 6 1 2 ) .  
5  
S e e  t h e  p a r l i a m e n t a r y  d e b a t e  o n  t h e  B i l l  t o  I n d e m n i f y  E , · i -
d e n r e ,  p a r t i c u l a r l y  t h e  r e m a r k s  o f  t h e  D u k e  o f  A r g y l e  a n d  L o r d  
C h a n c e l l o r  H a r d w i r k c ,  r e p o r t e d  i n  1 2  T .  H a n s a r d ,  P a r l i a m e n t a r y  
H i s t o r y  o f  E n g l a n d  6 7 5 ,  6 9 3  ( 1 8 1 2 ) .  S e e  a l s o  P i e m o n t e  Y .  U n i t e d  
S t a t e s ,  3 6 7  U .  S .  5 5 6 ,  5 5 9  n .  2  ( 1 9 6 1 ) ;  U l l m a n  v .  U n i t e d  S t a t e s ,  
3 5 0  U .  S .  4 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1 ,  
6 0 0  ( 1 8 9 6 ) .  
6
1  S t a t .  7 3 ,  8 8  ( 1 7 8 9 ) .  
4  
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B u t  t h e  p o , Y e r  t o  c o m p e l  t e s t i m o n y  i s  n o t  a b s o l u t e .  
T h e r e  a r e  a  n u m b e r  o f  e x e m p t i o n s  f r o m  t h e  t e s t i m o n i a l  
d u t y , 7  t h e  m o s t  i m p o r t a n t  o f  " · h i c h  i s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
T h e  p r i v i l e g e  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t a l  
v a l u e s  a n d  m o s t  n o b l e  a s p i r a t i o n s , 8  a n d  " r e g i s t e r s  a n  
i m p o r t a n t  a d v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y -
' o n e  o f  t h e  g r e a t  l a n d m a r k s  i n  m a n ' s  s t r u g g l e  t o  m a k e  
h i m s e l f  c i v i l i z e d . '  "  
0  
I t  c a n  b e  a s s e r t e d  i n  a n y  p r o c e e d -
i n g ,  c i v i l  o r  c r i m i n a l ,  a d m i n i s t r a t i v e  o r  j u d i c i a l ,  i n v e s t i -
g a t o r y  o r  a d j u d i c a t o r y ;  
1 0  
a n d  i t  p r o t e c t s  a g a i n s t  a n y  
d i s c l o s u r e s  · w h i c h  t h e  w i t n e s s  r e a s o n a b l y  b e l i e v e s  c o u l d  
b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  o t h e r  
e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .
1 1  
T h i s  C o u r t  h a s  b e e n  
z e a l o u s  t o  s a f e g u a r d  t h e  v a l u e s  w h i c h  u n d e r l i e  t h e  
p r i v i l e g e .
1
"  
I m m u n i t y  s t a t u t e s ,  w h i c h  h a v e  h i s t o r i c a l  r o o t s  d e e p  
i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e ,
1 3  
a r e  n o t  i n c o m p a t i b l e  
7  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 ,  2 8 1  ( 1 9 1 9 ) ;  8  
J .  W i g m o r e ,  E Y i d e n c e  § §  2 1 9 2 ,  2 1 9 7  ( M c N a u g t o n  r e v .  1 9 6 1 ) .  
8  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2 ,  5 5  ( 1 9 5 4 ) .  
0  
U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 2 6  ( 1 9 5 6 ) ,  q u o t i n g  
f r o m  E .  G r i s w o l d ,  T h e  F i f t h  A m e n d m e n t  T o d a y  7  ( 1 9 5 5 ) .  
1 0  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 4  ( 1 9 6 4 )  
( V V H I T E ,  J . ,  c o n c u r r i n g ) ;  M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  
4 0  ( 1 9 2 4 ) ;  U n i t e d  S t a t e s  v .  S a l i n e  B a n k ,  2 6  U .  S .  ( 1  P e t e r . ; )  1 0 0  
( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  
1 1  
H o f f m a n  v .  U n i t e d  S t a t e s ,  3 4 1  U .  S .  4 7 9 ,  4 8 6  ( 1 9 5 1 ) ;  M a s o n  v .  
U n i t e d  S t a t e s ,  2 4 4  U . S .  3 6 2 ,  3 6 5  ( 1 9 1 7 ) .  
1 2
S e e ,  e . g . ,  M i r a n d a  v .  A r i z o n a ,  3 8 4  U . S .  4 3 6 ,  4 4 3 - 4 4 4  ( 1 9 6 6 ) .  
1 3  
S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  t h e  p r i \ · i l e g e  
d i d  n o t  a p p l y  w h e n  i m m u n i t ~ · ,  o r  " i n d e m n i t y , "  i n  t h e  E n g l i 8 h  u s a g e ,  
h a d  b e e n  g r a n t e d .  S e e  L .  L e Y y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  
3 2 8 ,  4 9 6  ( 1 9 6 8 ) .  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t R t u t e  i n  1 7 1 0  
d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  9  A n n e .  c .  1 4 ,  § §  3 - 4  ( 1 7 1 0 ) ,  
w h i c h  b e c a m e  t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  
i n  1 7 7 4  b y  t h e  C o l o n i a l  L e g i s l a t u r e  o f  N e w  Y o r k .  L a w  o f  M a r c h  9 ,  
1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 2 1 , 6 2 3  ( 1 8 9 4 ) .  T h e s e  
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5 ,  
w i t h  t h e s e  v a l u e s .  R a t h e r  t h e y  s e e k  a  r a t i o n a l  a c c o m -
m o d a t i o n  b e t w e e n  t h e  i m p e r a t i v e s  o f  t h e  p r i v i l e g e  a n d  
t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  c i t i z e n s  
s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r  c o u l d  s u e  t h e  w i n n e r ,  w h o  w a s  
c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  A f t e r  t h e  w i n n e r  r e -
s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  h e  w a s  " a c q u i t t e d ,  i n d e m -
n i f i e d  [ i m m u n i z e d ]  a n d  d i s c h a r g e d  f r o m  a n y  f u r t h e r  o r  o t h e r -
p u n i s h m e n t ,  f o r f e i t u r e  o r  p e n a l t y ,  w h i c h  h e  . . .  m a y  h a v e  i n c u r r e d  
b y  t h e  p l a y i n g  f o r ,  a n d  w i n n i n g  s u c h  m o n e y  . . . .  "  9  A n n e ,  c .  1 4 ,  
§  4  ( 1 7 1 0 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  
Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) .  
A n o t h e r  n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  T h e ·  
L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m o n s  o f  t h e  
s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r ·  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m -
s e l v e s  b y  t e s t i f y i n g  t h a t  t h e y  h a d  p u r c h a s e d  t h e i r  o f f i c e s ,  P a r l i a -
m e n t  e n a c t e d  a  s t a t u t e  g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  
o f f i c e  a s  M a s t e r s  i n  C h a n c e r y .  L o r d  C h a n c e l l o r  M  a c c l e s f i e l d ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7 ,  1 1 4 7  ( 1 7 2 5 ) .  S e e  8  J .  W i g . -
m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g t o n  r e v .  1 9 6 1 ) .  S e e  a l s o  
B i s h o p  A t t e r b u r y ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  3 2 3 .  6 0 4 - 6 0 5  
( 1 7 2 3 ) .  T h e  l e g i s l a t u r e s  i n  c o l o n i a l  P e n n s y l v a n i a  a n d  N e w  Y o r k  
e n a c t e d  i m m u n i t y  l e g i s l a t i o n  i n  t h e  1 8 t h  c e n t u r y .  S e e ,  e .  g . ,  
R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  o f  t h e -
H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  (  1 6 8 2 -
1 7 7 6 ) ,  6  P e n m , y l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s ) ,  4 6 7 9  ( C .  H o b a n  e d .  
1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w  
Y o r k  3 5 1 ,  3 5 3 - 3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o -
n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  
c .  1 6 5 5 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 1 - 6 4 2  ( 1 8 9 4 ) .  S e e -
g e n e r a l l y  L .  L e v y , .  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  3 5 9 ,  3 8 4 - 3 8 5 ,  
3 8 9 ,  4 0 2 - 4 0 3  ( 1 9 6 8 ) .  F e d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  1 8 5 7 .  
A c t  o f  J a n .  2 4 ,  1 8 5 7 ,  c .  1 9 ,  1 1  S t a t .  1 5 5 .  F o r  a  h i s t o r y  o f  t h e ·  
v a r i o u s  f e d e r a l  i m m u n i t y  s t a t u t e s ,  s e e  C o m m e n t ,  T h e  F e d e r a l  W i t -
n e s s  I m m u n i t y  A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u - -
t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8  ( 1 9 6 3 ) ;  W e n d e l ,  C o m p u l s o r y  
I m m u n i t y  L e g i s l a t i o n  a n d  t h e  F i f t h  A m e n d m e n t  P r i \ ' i l e g e :  N e w  
D e , · e l o p m e n t s  a n d  N e w  C o n f u s i o n ,  1 0  S t .  L o u i s  U .  L .  R e v .  3 2 7  
( 1 9 6 6 ) ;  a n d  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  
L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 6 - 1 4 1 1  ( 1 9 7 0 ) .  
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t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
i m p o r t a n c e  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  c a p a b l e  o f  
g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  i n  t h e  c r i m e .  
I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e  c o n t e x t  o f  s u c h  o f f e n s e s ,
1 4  
a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  i n v e s t i g a t e  s u c h  o f -
f e n s e s . 1 5  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  i n  m a n y  
o f  t h e  r e g u l a t o r y  m e a s u r e s  a d o p t e d  i n  t h e  f i r s t  h a l f  o f  
t h i s  c e n t u r y ,
1
c  a n d  t h i s  C o u r t  o n  s e v e r a l  o c c a s i o n s  h a s  
1 4  
S e e ,  e .  g . ,  R e s o l u t i o n  o f  J a n .  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s ,  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i r n s  o f  t h e  P r m · i n c e  o f  P e n n s ~ · l r n n i a :  
( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s ~ · l r n n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  
e d .  1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  
N e w  Y o r k  3 5 1 ,  3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 5 ,  
5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 2  ( 1 8 9 4 ) .  B i s h o p  A t t e r b u r y ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l  3 2 3  ( 1 7 2 3 ) ,  f o r  w h i c h  t h e  H o u s e  o f  
C o m m o n s  p a s s e d  i m m u n i t ~ ·  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  f o r  t r e a s o n -
a b l e  c o n s p i r a c ~ · - S e c  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  6 0 4 - 6 0 5  ( 1 7 2 3 ) .  
L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  
(  1 7 2 5 ) ,  f o r  w h i c h  P a r l i a m e n t  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  
p r o s e c u t i o n  f o r  p o l i t i c a l  b r i b e r y  i n r n h · i n g  t h e  s a l e  o f  p u b l i c  o f f i c e s  
a n d  a p p o i n t m e n t s .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  1 1 4 7  ( 1 7 2 5 ) .  
T h e  f i r s t  f e d e r a l  i m m u n i t y  s t a t u t e  w a s  e n a c t e d  t o  f a c i l i t a t e  a n  
i n v e s t i g a t i o n  o f  c h a r g e s  o f  c o r r u p t i o n  a n d  v o t e  b u y i n g  i n  t h e  H o u s e  
o f  R e p r e s e n t a t i Y e s .  S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  
A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t -
r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8 ,  1 5 7 1  ( 1 9 6 3 ) .  
1 5  
S e e  8  J .  W i g m o r e ,  E Y i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  r e v .  
1 9 6 1 ) .  M R .  , J u s · r r c E  W H I T E  n o t e d  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 2  ( 1 9 6 4 ) ,  t h a t  
i m m u n i t ~ ·  s t a t u t e s  " h a Y e  f o r  m o r e  t h a n  a  c e n t u r y  b e e n  r e s o r t e d  t o  
f o r  t h e  i m · e s t i g a t i o n  o f  m a n ~ ·  o f f e n s e s ,  c h i e f l y  t h o s e  w h o s e  p r o o f  a n d  
p u n i s h m e n t  w e r e  o t h e r w i s e  i m p r a c t i c a b l e ,  s u c h  a s  p o l i t i c a l  b r i b e r y ,  
e x t o r t i o n ,  g a m b l i n g ,  c o n s u m e r  f r a u d s ,  l i q u o r  Y i o l a t i o n s ,  c o m m e r c i a [  
l a r c e n ~ · ,  a n d  n 1 r i o u s  f o r m s  o r  r a c k e t e e r i n g . "  3 7 8  U .  S . ,  a t  9 4 - 9 5 .  
S e e n .  1 4 ,  s u p r a .  
i c  S e e  C o m m e n t ,  T h e  F e d e r a l  · w i t n e s s  I m m u n i t ~ ,  A c t s  i n  T h e o r y  
a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  
1 5 6 8 ,  1 5 7 6  ( 1 9 6 3 ) .  
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7  
c h a r a c t e r i z e d  s u c h  s t a t u t e s  a s  e s s e n t i a l  t o  t h e  e f f e c t i v e  
e n f o r c e m e n t  o f  v a r i o u s  f e d e r a l  r e g u l a t o r y  a c t s .
1 1  
T h e  
c o m m e n t a t o r s  a l s o  h a v e  r e c o g n i z e d  t h e  c r i t i c a l  i m p o r t a n c e  
o f  i m m u n i t y  s t a t u t e s  i n  i n v e s t i g a t i n g  c e r t a i n  t y p e s  o f  
c r i m e s . "  M r .  J u s t i c e  F r a n k f u r t e r .  s p e a k i n g  f o r  t h e  
C o u r t  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2  ( 1 9 5 6 ) .  
o b s e r v e d  t h a t  s u c h  s t a t u t e s  h a v e  " b e c o m e  p a r t  o f  o u r  
c o n s t i t u t i o n a l  f a b r i c . "  r n  3 5 0  U .  S . ,  a t  4 3 8 .  P r i o r  t o  
t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  c o n s i d e r a t i o n  i n  t h i s  
c a s e ,  t h e r e  w e r e  i n  f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  s t a t -
u t e s . ~ 0  I n  a d d i t i o n ,  e v e r y  S t a t e  i n  t h e  U n i o n .  a s  w e l l  a s  
t h e  D i s t r i c t  o f  C o l u m b i a  a n d  P u e r t o  R i c o .  h a s  o n e  o r  
m o r e  s u c h  s t a t u t e s . ~
1  
I I  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  
i s  t h a t  " n o  p e r s o n  . . .  s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  
c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f .  " d e p r i v e s  C o n g r e s s  
o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f - i n c r i m i n a t i o n ,  
e v e n  i f  c o m p l e t e  i m m u n i t y  f r o m  p r o s e c u t i o n  i s  g r a n t e d  
p r i o r  t o  t h e  c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  
I n  o t h e r  w o r d s ,  p e t i t i o n e r s  a s s e r t  t h a t  n o  i m m u n i t y  s t a t -
u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  b a s i s  f o r  c o m -
i .  S e e  H a l e  v .  H e n k e l ,  2 0 1  U . S .  4 3 ,  7 0  ( 1 9 0 6 ) ;  B r o w n  v .  W a l k e r ,  
1 6 1  U .  S .  5 9 1 ,  6 1 0  ( 1 8 9 6 ) .  
1 8  
S e e ,  e .  g . ,  8  J .  W i g m o r e ,  E , · i d c n c e  §  2 2 8 1 ,  a t  5 0 1  ( 3 d  e d .  1 9 4 0 ) ;  
~ J .  · w i g m o n ' ,  E Y i d e n c e  §  2 2 8 1 ,  a t  4 9 6  ( M c N a u g h t o n  r c Y .  1 9 6 1 ) .  
1
~  T h i s  s t a t e m e n t  w a s  m a d e  w i t h  s p e c i f i c  r e f e r e n c e  t o  t h e  I m m u -
n i t y  A c t  o f  1 8 9 3 ,  2 7  S t n t .  4 4 3 ,  t h e  m o d e l  f o r  a l m o s t  a l l  f e d e r a l  
i m m u n i t y  s f a t u t e s  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  
c o n s i d e r a t i o n  i n  t h i s  c a s e .  
~ °  F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  N a t i o n a l  C o m m i s s i o n  o n  
R e f o r m  o f  F e d e r : 1 1  C r i m i n a l  L : - i w s ,  W o r k i n g  P a p e r s ,  1 4 4 4 - 1 4 4 5  
(  1 9 7 0 ) .  
~
1  
F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e c  8  J .  W i g m o r e ,  E Y i d e n c c  
§  2 2 8 1 ,  a t  4 9 5  n .  1 1  ( M c N a u g h t o n  r e Y .  1 9 6 1 ) .  
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p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  r e -
c o n s i d e r  a n d  o v e r r u l e  B r o w n  Y .  W a l k e r ,  1 6 1  U .  S .  4 9 1  
( 1 8 9 6 ) ,  a n d  U l l m a n  Y .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
(  1 9 5 6 ) .  d e c i s i o n s  n · h i c h  u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  
i m m u n i t y  s t a t e s . " "  " \ V e  f i n d  n o  m e r i t  t o  t h i s  c o n t e n t i o n  
a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n .  
I I I  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  i m -
m u n i t y  p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t -
u t e ,  1 8  U .  S .  C .  §  6 0 0 2 ,  i s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  
o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  n o t  s u f f i c i e n t  t o  s u p -
p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  
t h e  p r i v i l e g e .  T h e  s t a t u t e  p r o v i d e s  t h a t  w h e n  a  w i t n e s s  
i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
c l a i m  o f  t h e  p r i v i l e g e :  
" [ T ] h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  
o r d e r  o n  t h e  b a s i s  o f  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n -
c r i m i n a t i o n ;  b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  
c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  
d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  
o r  o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t -
n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r  
p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  o t h e r w i s e  f a i l -
i n g  t o  c o m p l y  " · i t h  t h e  o r d e r . "  
2 3  
1 8  U .  S .  C .  §  6 0 0 2 .  
T h e  c o n s t i t u t i o n a l  i n q u i r y ,  r o o t e d  i n  l o g i c  a n d  h i s t o r y ,  
a s  w e l l  a s  i n  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  
i m m u n i t y  g r a n t e d  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  \ Y i t h  
2 2  
A c c o r d ,  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  ( 1 9 6 4 ) ;  M c C a r t h y  v .  
A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r e n d e i s ,  J . ) ;  H e i k e  v .  U n i t e d  
S t a t e s ,  2 2 7  U . S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J . ) .  
2 3  
F o r  o t h e r  p r o v i s i o n s  o f  t h e  1 9 7 0  A c t  r e l a t i v e  t o  i m m u n i t y  
o f  w i t n e s s e s ,  s e e  1 8  U .  S .  C .  § §  6 0 0 1 - 6 0 0 4  .  
•  
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l }  
t h e  s c o p e  o f  t h e  p r i v i l e g e .
2 1  
I f  s o ,  p e t i t i o n e r s '  r e f u s a l s  
t o  a n s , v e r  b a s e d  o n  t h e  p r i v i l e g e  , v e r e  u n j u s t i f i e d ,  a n d  
t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  p r o p e r ,  f o r  t h e  g r a n t  o f  
i m m u n i t y  h a s  r e m o v e d  t h e  d a n g e r s  a g a i n s t  w h i c h  t h e  
p r i v i l e g e  p r o t e c t s .  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
( 1 8 9 6 ) .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  
t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o  
a n s w e r  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d .  
M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 4 2 ) .  
P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  
c o n f e r  t r a n s a c t i o n a l  i m m u n i t y  a n d  t h o s e  w h i c h  p r o v i d e ,  
a s  d o e s  t h e  s t a t u t e  b e f o r e  u s ,  i m m u n i t y  f r o m  u s e  a n d  d e -
r i v a t i v e  u s e .
2 5  
T h e y  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  a  
m i n i m u m  g r a n t  f u l l  t r a n s a c t i o n a l  i m m u n i t y  i n  o r d e r  t o  
b e  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .  I n  s u p -
p o r t  o f  t h i s  c o n t e n t i o n ,  t h e y  r e l y  u p o n  C o u n s e l m a n  v .  
H i t c h c o c k ,  1 4 2  U .  S .  5 4 7  ( 1 8 9 2 ) ,  t h e  f i r s t  c a s e  i n  w h i c h  
t h i s  C o u r t  c o n s i d e r e d  a  c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n  
i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  t h e  I m m u n i t y  A c t  o f  
1 8 6 8 ,  p r o v i d e d  t h a t  n o  " e v i d e n c e  o b t a i n e d  f r o m  a  p a r t y  
o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  p r o c e e d i n g  . . .  s h a l l  
b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  m a n n e r  u s e d  a g a i n s t  
h i m  . . .  i n  a n y  c o u r t  o f  t h e  U n i t e d  S t a t e s  . . . .  "  
2 6  
N o t - -
w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  a n d  o r d e r  t o  t e s t i f y  
u n d e r  t h e  1 8 6 8  A c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  
b e f o r e  a  f e d e r a l  g r a n d  j u r y .  H e  w a s  c o n s e q u e n t l y  a d -
j u d g e d  i n  c o n t e m p t  o f  c o u r t .
2
•  O n  a p p e a l ,  t h i s  C o u r t  
c o n s t r u e d  t h e  s t a t u t e  t o  p r o t e c t  a  w i t n e s s  o n l y  a g a i n s t  
2 4  
S e e ,  e .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  4 2 ,  5 4 ,  7 8  
( 1 9 6 4 ) ;  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 , 5 8 5  ( 1 8 9 2 ) .  
2 5  
S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U .  S .  5 4 8  ( 1 9 7 1 ) .  
"
6  
1 5  S t a t .  3 7 .  S e e  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 0 , ,  
( 1 8 9 2 ) .  
2 7  
I n  r e  C o u n s e l m a n ,  4 4  F e d .  2 6 8  ( C C N D  I l l .  1 8 9 0 ) .  
1 0  
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t h e  u s e  o f  t h e  s p e c i f i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  
u n d e r  t h e  g r a n t  o f  i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  
t h a t  t h e  s t a t u t e  " w o u l d  n o t  p r e v e n t  t h e  u s e  o f  h i s  t e s t i -
m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  i n  e v i -
d e n c e  a g a i n s t  h i m . "  ~
8  
S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  
b y  t h e  C o u r t .  , r n u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m -
m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r f r e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  , r n u l d  p r o t e c t  h i m .  
A c c o r d i n g l y ,  u n d e r  t h e  p r i n c i p l e  t h a t  a n  i m m u n i t y  s t a t -
u t e  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e ,  a n d  a  g r a n t  o f  i m -
m u n i t y  c a n n o t  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  
p r i v i l e g e ,  u n l e s s  t h e  s c o p e  o f  t h e  g r a n t  o f  i m m u n i t y  i s  
c o e x t e n s i v e  , Y i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e , w  t h e  w i t n e s s '  
r e f u s a l  t o  t e s t i f y  , r n s  h e l d  p r o p e r .  I n  t h e  c o u r s e  o f  i t s  
o p i n i o n ,  t h e  C o u r t  m a d e  t h e  f o l l o , Y i n g  s t a t e m e n t .  o n  
w h i c h  p e t i t i o n e r s  h e a v i l y  r e l y :  
" W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  
[ T h e  i m m u n i t y  s t a t u t e  u n d e r  c o n s i d e r a t i o n ]  d o e s  
n o t  s u p p l y  a  c o m p l e t e  p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s .  
a g a i n s t  w h i c h  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  , r n s  d e -
s i g n e d  t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i b i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  
a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b -
s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  
o f f e n s e  t o  , Y h i c h  t h e  q u e s t i o n  r e l a t e s . "  1 4 2  U .  S . , .  
a t  5 8 5 - 5 8 6 .  
2 8  
C o u n s e l m a n  Y .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 4  ( 1 8 9 2 ) .  
2 0  
P r e c i s e ] ~ - ,  t h e  C o u r t  h e l d  " t h a t  l e g i s l a t i o n  c a n n o t  a b r i d g e  a  
c o n s t i t u t i o n a l  p r i , · i l c g e ,  a n d  t h a t  i t  c a n n o t  r e p l a c e  o r  s u p p l y  ( s i c )  
o n e ,  a t  l e a s t  u n l e s s  i t  i s  s o  b r o a d  a s  t o  h a Y e  t h e  s a m e  e x t e n t  i n  
s c o p e  a n d  e f f e c t . "  1 4 2  U .  S . ,  a t  5 8 5 .  S e e  M u r p h y  v .  W a t e r f r o n t  
C o m m ' n ,  3 7 8  U .  S .  4 2 ,  5 4 ,  7 8  ( 1 9 6 4 ) .  
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1 1  
S i x t e e n  d a y s  a f t e r  t h e  C o u n s e l m a n  d e c i s i o n ,  a  n e w  i m -
m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m , 3 °  w h o  
u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  A c t  
w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  e f f e c t i v e  i m -
m u n i t y  s t a t u t e . " '  T h e  b i l l .  w h i c h  b e c a m e  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 . " "  w a s  d r a f t e d  s p e c i f i c a l l y  
t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  
a b o v e . " ' '  T h e  n e w  A c t  p r o v i d e d  t h a t :  
" n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  a n y  
p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  a n y  t r a n s -
a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  w h i c h  h e  m a y  
t e s t i f y ,  o r  p r o d u c e  e v i d e n c e .  d o c u m e n t a r y  o r  o t h e r -
\ Y i s e  . . . .  "  A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  c .  8 3 ,  2 7  S t a t .  4 4 3 .  
T h i s  t r a n s a c t i o n a l  i m m u n i t y  b e c a m e  t h e  b a s i c  f o r m  f o r  
t h e  n u m e r o u s  f e d e r a l  i m m u n i t y  s t a t u t e s  
3 4  
u n t i l  1 9 7 0  
w h e n ,  a f t e r  r e - e x a m i n i n g  a p p l i c a b l e  c o n s t i t u t i o n a l  p r i n -
c i p l e s  a n d  t h e  a d e q u a c y  o f  e x i s t i n g  l a w ,  C o n g r e s s  e n a c t e d  
t h e  s t a t u t e  h e r e  u n d e r  c o n s i d e r a t i o n . ~ - - .  T h e  n e w  s t a t u t e ,  
3
°  C o u n s e l m a n  w a s  d e c i d e d  J a n .  1 1 ,  1 8 9 2 .  S e n a t o r  C u l l o m  i n t r o -
d u c e d  t h o  n e , Y  b i l l  o n  J a n .  2 7 ,  1 8 9 2 .  9 3  C o n g .  R e c .  5 7 3  ( 1 8 9 2 ) .  
3 1
2 3  C o n g .  R e c .  6 3 3 3  ( 1 8 9 2 ) .  
3 2  
A c t  o f  F e b r u a r y  1 1 ,  1 8 9 3 ,  c .  8 3 ,  2 7  S t a t .  4 4 3  ( 1 8 9 3 ) ,  r e p e a l e d  
b y  t h e  O r g a n i z e d  C r i m e  C o n t r o l  A c t  o f  1 9 7 0 ,  P u b .  N o .  9 1 - 4 5 2 ,  
§  2 4 5 ,  8 4  S t a t .  9 3 1 .  
3 3  
S e e  t h e  r e m a r k s  o f  S e n a t o r  C u l l o m ,  2 3  C o n g .  R e c .  6 3 3 3  ( 1 8 9 2 ) ,  
a n d  C o n g r e s s m a n  W i s e ,  w h o  i n t r o d u c e d  t h e  b i l l  i n  t h e  H o u s e .  2 4  
C o n g .  R e c .  5 0 3  ( 1 8 9 3 ) .  S e e  S h a p i r o  v .  U n i t e d  S t a t e s ,  3 3 5  U . S .  1 ,  
2 8 - - 2 9  a n d  n .  3 6  ( 1 9 4 8 ) .  
3 4  
U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 3 8  ( 1 9 5 6 ) ;  S h a p i r o  v .  
U n i t e d  S t a t e s ,  3 3 5  U .  S .  1 ,  6  ( 1 9 4 8 ) .  T h e r e  w a s  o n e  m i n o r  e x c e p -
t i o n .  S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U .  S .  5 4 8 ,  5 7 1  a n d  n .  1 1  
( 1 9 7 1 )  ( B R E K N A K ,  J . ,  d i ~ s e n t i n g ) :  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  
7 1 ,  7 3  ( 1 9 2 0 ) .  
3 5  
T h e  s t a t u t e  i s  a  p r o d u c t  o f  c a r e f u l  s t u d y  a n d  c o n s i d e r a t i o n  
b ~ - t h e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w : < ,  
a s  w e l l  a s  b ; o - - C o n g r e s s .  T h e  C o m m i s s i o n  r e c o m m e n d e d  l e g i s l a t i o n  
t o  r e f o r m  t h e  f e d e r a l  i m m u n i t y  l a w s  w h i c h  s e r v e d  a s  t h e  m o d e l  f o r  
1 2  
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w h i c h  d o e s  n o t  " a f f o r d  [ t h e ]  a b s o l u t e  i m m u n i t y  a g a i n s t  
f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n ,  " · a s  
d r a f t e d  t o  m e e t  w h a t  C o n g r e s s  j u d g e d  t o  b e  t h e  c o n -
c e p t u a l  b a s i s  o f  C o u n s e l m a n ,  a s  e l a b o r a t e d  i n  s u b s e q u e n t  
d e c i s i o n s  o f  t h e  C o u r t .  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e . ~ n  
T h e  s t a t u t e ' s  e x p l i c i t  p r o s c r i p t i o n  o f  t h e  u s e  i n  a n y  
c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m -
p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a -
t i o n ) "  i s  c o n s o n a n t  w i t h  F i f t h  A m e n d m e n t  s t a n d a r d s .  
W e  h o l d  t h a t  s u c h  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  
i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i -
t h i s  s t a t u t e .  I n  c o m m e n t i n g  o n  i t s  p r o p o s a l  i n  a  s p e c i a l  r e p o r t  
t o  t h e  P r e s i d e n t ,  t h e  C o m m i s s i o n  s a i d :  
" W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  i m m u n i t y  f r o m  u s e  f o r  
i m m u n i t y  f r o m  p r o s e c u t i o n  m e e t s  c o n s t i t u t i o n a l  r e q u i r e m e n t s  f o r  
0 Y e r c 0 1 n i n g  t h e  c l a i m  o f  p 1 - i \ - i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  o n l y  
c o n s e q u e n c e  f l o w i n g  f r o m  a  v i o l a t i o n  o f  t h e  i n d i v i d u a l ' s  c o n s t i t u -
t o n a l  r i g h t s  t o  b e  p r o t e c t e d  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z m e s ,  
h i s  c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  h i s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  
b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  i m m u n i t y  i s  t h u s  o f  t h e  
s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  e v e n  t h o u g h  u n i n t e n t i o n a l l y ,  c o n -
f e r r e d  a s  t h e  r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e n f o r c e m e n t •  
o f f i c e r s . "  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  o n •  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  W o r k i n g  P a p e r s  
o f  t h e  C o m m i s s i o n ,  1 4 4 5 - 1 4 4 8  ( 1 9 7 0 ) .  
T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  w a s  b a s e d  i n  l a r g e  p a r t  o n  a  
c o m p r e h e n s i Y e  s t u d y  o f  i m m u n i t : v  a n d  t h e  r e l e v a n t  d e c i ~ i o n s  o f  t h i s  
C o u r t  p r e p a r e d  f o r  t h e  C o m m i s s i o n  b y  P r o f .  R o b e r t  G .  D i x o n ,  J r . ,  
o f  t h e  G e o r g e  W a s h i n g t o n  U n i Y e r s i t y  L a w  C e n t e r ,  a n d  t r a n s m i t t e d  
t o  t h e  P r e s i d e n t  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  C o m m i s s i o n .  
S e e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a , v s ,  
V i ' o r k i n g  P a p e r s ,  1 4 0 5 - 1 4 4 4  ( 1 9 7 0 ) .  
3
c  S e e  S .  R e p .  N o .  9 1 - 6 1 7 ,  9 1 s t  C o n g . ,  1 s t  S e s s . ,  5 1 - 5 6 ,  1 4 5  ( 1 9 6 9 ) ;  
H .  R . .  R e p .  N o .  9 1 - 1 5 4 9 ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  4 2  (  1 9 7 0 ) .  
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m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  a  g r a n t  o f  
i m m u n i t y  m u s t  a f f o r d  p r o t e c t i o n  c o m m e n s u r a t e  w i t h  
t h a t  a f f o r d e d  b y  t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
T r a n s a c t i o n a l  i m m u n i t y ,  w h i c h  a c c o r d s  f u l l  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  r e l a t e s ,  a f f o r d s  t h e  w i t n e s s  c o n s i d e r a b l y  b r o a d e r -
p r o t e c t i o n  t h a n  d o e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  p r i v i l e g e  h a s  n e v e r  b e e n  c o n s t r u e d  t o  m e a n  t h a t  
o n e  w h o  i n v o k e s  i t  c a n n o t  s u b s e q u e n t l y  b e  p r o s e c u t e d .  
I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  p r o t e c t i o n  a g a i n s t  b e i n g ·  
" f o r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  
' p e n a l t i e s  a f f i x e d  t o  . . .  c r i m i n a l  a c t s . '  "
3 7  
I m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e -
r i v e d  d i r e c t l y  a n d  i n d i r e c t l y  t h e r e f r o m  a f f o r d s  t h i s  p r o -
t e c t i o n .  I t  p r o h i b i t s  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  
u s i n g  t h e  c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  
t h e r e f o r e  i n s u r e s  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e  
i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
O u r  h o l d i n g  i s  n o t  i n c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  
b a s i s  o f  C o u n s e l m a n .  T h e  s t a t u t e  t h e n  b e f o r e  t h e  C o u r t ,  
a s  c o n s t r u e d  b y  i t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o -
p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i -
d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  C o u r t  
r e p e a t e d l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
" c o u l d  n o t  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s  
t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  
i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  p r o p e r t y ,  i n  a  c r i m -
i n a l  p r o c e e d i n g  . . . .  "  1 4 2  U .  S . ,  a t  5 6 4 .  
t h a t  i t :  
" c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  o f  
w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  a t t r i b u t a b l e  
3 7  
U l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8 - 4 3 9  ( 1 9 5 6 ) ,  q u o t i u g  
B o y d  v .  U n i t e d  S t a t e s ,  1 1 6  U .  S .  6 1 6 ,  6 3 4  ( 1 8 8 6 ) .  S e e  K n a p p  v  .. .  
S c h w e i t z e r ,  3 5 7  U .  S .  3 7 1 ,  3 8 0  (  1 9 5 8 ) .  
1 4  
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d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  g i v e  u n d e r  c o m -
p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  b e  c o n v i c t e d ,  w h e n  
o t h e r n · i s e ,  a n d  i f  h e  h a d  r e f u s e d  t o  a n s w e r ,  h e  c o u l d  
n o t  p o s s i b l y  h a v e  b e e n  c o n v i c t e d  . . . .  "  1 4 2  U .  S . ,  
a t  5 6 4 ,  
a n d  t h a t  i t :  
" a f f o r d  n o  p r o t e c t i o n  a g a i n s t  t h e  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  a  
k n m Y l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  s o u r c e s  
o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  m e a n s  o f  
c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y . "  1 4 2  U .  S . ,  a t  5 8 2 .  
T h i s  r e a s o n i n g  , r n s  r e i t e r a t e d  i n  U l l m a n  v .  U n i t e d  S t a t e s ,  
3 5 0  U .  S .  4 2 2  (  1 9 5 6 ) ,  , Y h e n  t h e  C o u r t  r e c o g n i z e d  t h a t  
t h e  C o u n s e l m a n  s t a t u t e  , Y a s  i n s u f f i c i e n t :  
" b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  i n -
f  o r r n a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y . "  
3 5 0  U .  S . ,  a t  4 3 6 - 4 3 7 .  ( E m p h a s i s  s u p p l i e d . )  
S e e  a l r n  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i -
t i o n e r s  w a s  u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  c a n -
n o t  b e  c o n s i d e r e d  b i n d i n g  a u t h o r i t y . ~
8  
3 8  
C f .  T h e  S u p r e m e  C o u r t ,  1 9 6 3  T e r m ,  7 8  H a n · .  L .  R e v .  1 7 9 ,  2 3 0  
(  1 9 6 4 ) .  L a n g u a g e  s i m i l a r  t o  t h e  C o u n s e l m a n  d i c t u m  c a n  b e  f o u n d  
i n  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  5 9 5  ( 1 8 9 6 ) ,  a n d  H a l e  v .  H e n k e l ,  
2 0 1  U .  S .  4 3 ,  6 7  ( 1 9 0 6 ) .  B r o w n  a n d  H a L e ,  h o w e v e r ,  i n r n h · e d  s t a t -
u t e s  w h i c h  w e r e  c l e a r l y  ~u f f i c i e n t  t o  s u p p l a n t  t h e  p r i , · i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n ,  a s  t h e y  p r o v i d e d  f u l l  i m m u n i t y  f r o m  p r o s e c u t i o n  
" f o r  a n d  o n  a c c o u n t  o f  a n y  t r a n s a c t i o n ,  m n t t e r  o r  t h i n g .  c o n c r r n i n g : .  
w h i c h  h e  m n y  t e s t i f y  o r  p r o d u c e  e v i d e n c e  . . . .  "  1 6 1  U . S . ,  a t  5 9 4 ; '  
2 0 1  U .  S . ,  a t  6 6 .  T h e  s a m e  i s  t r u e  w i t h  r c ~ p e c t  t o  t h e  b r o n c !  l a n -
g u a g e  u s e d  i n  S m i t h  v .  U n i t e d  S t a t e s ,  3 3 7  U .  S .  1 3 7 ,  1 4 6  ( 1 0 4 9 ) ;  
n n c l  i n  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  4 2 4 ,  4 2 8  ( 1 9 4 3 ) ,  n n c l  t h e  
i m m u n i t y  s t a t u t e s  i n r n h · e d  i n  t h e s e  c n s e s .  I n  A l b e r t s o n  v .  S u b -
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I n  M u r p h y  Y .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  
(  1 9 6 4 ) ,  t h e  C o u r t  c a r e f u l l y  c o n s i d e r e d  i m m u n i t y  f r o m  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m .  T h e  l v l u r p h y  p e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  t e s -
t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s -
s i o n  o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  
c e r t a i n  q u e s t i o n s  o n  t h e  g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  
t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  i m -
m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  
a n d  N e Y v  Y o r k . '
3 0  
T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  
h o w e v e r ,  o n  t h e  g r o u n d  t h a t  t h e i r  a n s w e r s  m i g h t  t e n d  
t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  t h e  
i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d -
j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  
b y  t h e  N e w  J e r s e y  S u p r e m e  C o u r t .
1 0  
v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  U .  S .  7 0  (  1 9 6 5 ) ,  s o m e  o f  t h e  
C o u n s e l m a n  l : r n g u n g e  u r g e d  u p o n  u s  b > '  p e t i t i o n e r s  \ \ · n s  a g n i n  q u o t e d .  
B u t  A l b e r t s o n ,  l i k e  C m m s e l m a n ,  i m · o l v e d  a n  i m m u n i t y  s t a t u t e  
w h i c h  w n s  h e l d  i n s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  " i n v e s t i -
g n  t o r _ , ·  l e l \ d s "  l \ n d  o t h e r  e , · i d e n e e  d e r i Y e d  f r o m  c o m p e l l e d  a d m i s s i o n s .  
: : ! 8 2  U .  S . ,  a t  8 0 .  
I n  A d a m s ' " ·  J f a r y l c w d .  3 - l 7  U . S .  1 7 9 ,  1 8 2  ( 1 9 5 - t ) .  a n d  i n  U n i t e d  
S t a t e s  v .  M u r d o c h ,  2 R 4  U .  S .  1 4 1 .  1 4 9  ( 1 9 3 1 ) .  t h e  C o u n s e l m a n  
d i c t u m  , r n : a  r e f e r r e d  t o  a s  t h e  p r i n c i p l e  o f  C o u n s e l m a n .  T h e  r e f e r -
e n c e s  w e r e  i n  t h e  c o n t e x t  o f  a n c i l l n r > ·  p o i n t s  n o t  e s s e n t i a l  t o  t h e  
d e r i s i o n s  o f  t h e  C o u r t .  T h e  A d a m s  C o u r t  d i d  n o t e .  h o , Y e Y c r ,  t h a t  
t h e  F i f t h  A m e n d m e n t  p r i , · i l e g e  p r o h i b i t e d  t h e  " u s e "  o f  c o m p e l l e d  
, e l f - i n c r i m i n n t o r > '  t e s t i m o n > · ·  3 4 7  U .  S . ,  a t  1 8 1 .  I n  a n > '  e , · e n t  t h e  
C o u r t  i n  U l l m a n  v .  U n i t e d  S t a t e s .  3 5 0  U .  S .  4 2 2 ,  4 3 6 - 4 3 7  ( 1 9 5 6 ) ,  
r e c o g n i z e d  t h a t  t h e  r a t i o 1 r n l e  o f  C o u n s e l m a n  w n s  t h a t  t h e  s t a t u t e  
W I \ S  i n s u f f i c i e n t  f o r  f a i l n r e  t o  p r o h i b i t  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  
c o m p e l l e d  t e " t i m o n ~ · - S e e  n l s o  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U .  S .  
7 1 .  7 3  ( 1 9 2 0 ) .  
3 9  
T h e  1 Y a t e r f r o n t  C o m m i , s i o n  o f  N e w  Y o r k  H a r b o r  i s  a  b i s t n t c >  
b o d y  e ~ t a b l i ~ h e d  u n d e r  a n  i n t e r s t a t e  c o m p a c t  a p p r o , · c d  b y  C o n g r e s s .  
o 7  S t n t .  4 5 1 .  
•
0  
I n  r e  A p p l i c a t i o n  o f  W a t e r f r o n t  C o m r n ' n  o f  N .  Y .  H a r b o r ,  
3 9  N .  J .  4 3 6 ,  1 8 9  A .  2 d  3 6  ( 1 9 6 3 ) .  
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T h e  i s s u e  b e f o r e  t h e  C o u r t  i n  M u r p h y  w a s  w h e t h e r  
N e w  J e r s e y  a n d  N e , y  Y o r k  c o u l d  c o m p e l  t h e  w i t n e s e s ,  
w h o m  t h e s e  S t a t e s  h a d  i m m u n i z e d  f r o m  p r o s e c u t i o n  
u n d e r  t h e i r  l a w s ,  t o  g i v e  t e s t i m o n y  w h i c h  m i g h t  t h e n  
b e  u s e d  t o  c o n v i c t  t h e m  o f  a  f e d e r a l  c r i m e .  S i n c e  N e w  
J e r s e y  a n d  N e w  Y o r k  h a d  n o t  p u r p o r t e d  t o ,  a n d  i n d e e d  
c o u l d  n o t ,  c o n f e r  i m m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n ,  
t h e  C o u r t  w a s  f a c e d  w i t h  t h e  q u e s t i o n  w h a t  l i m i t a t i o n s  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  i m p o s e d  o n  t h e  p r o s e c u -
t o r i a . l  p o w e r s  o f  t h e  F e d e r a l  G o v e r n m e n t ,  a  n o n i m m u n i z -
i n g  s o v e r e i g n .  A f t e r  u n d e r t a k i n g  a n  e x a m i n a t i o n  o f  t h e  
p o l i c i e s  a n d  p u r p o s e s  o f  t h e  p r i v i l e g e , •
1  
t h e  C o u r t  o v e r -
t u r n e d  t h e  r u l e  t h a t  o n e  j u r i s d i c t i o n  w i t h i n  o u r  f e d e r a l  
s t r u c t u r e  m a y  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  w h i c h  
c o u l d  b e  u s e d  t o  c o n v i c t  h i m  o f  a  c r i m e  i n  a n o t h e r  j u r i s -
d i c t i o n .  T h e  C o u r t  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  
s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  
w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  i n c r i m -
i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  
t h i s  p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  
i t .  t h e  C o u r t  h e l d  t h e  c o n s t i t u t i o n a l  r u l e  t o  b e  t h a t :  
" a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  g i v e  t e s t i -
m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  u n d e r  f e d e r a l  l a w  
4 1  
M a n y  o f  t h e  r n l u e s  w h i c h  w e r e  o r i g i n a l l y  e m p h a s i z e d  a r e  n o w  
p r o t e c t e d  i n  m a j o r  p a r t  b ) ·  t h e  F i r s t  A m e n d m e n t .  T h e  h i s t o r i c  
o r i g i n  a n d  p u r p o s e  o f  t h e  p r i v i l e g e  w a s  p a r t l y  t o  p r o t e c t  a g a i n s t  t h e  
e v i l  o f  g o v e r n m e n t a l  s u p p r e s s i o n  o f  i d e a s .  I n  b o t h  E n g l a n d  a n d  
t h e  C o l o n i e s  t h e  p r i v i l e g e  , m s  p r i m a r i l y  a  m e a n s  o f  a s s u r i n g  t h a t  
e x p r e s s i o n  o f  d i , · e r s e  r e l i g i o u s  a n d  p o l i t i c a l  Y i e w s  w o u l d  n o t  b e  
p u n i s h e d  o r  s u p p r e s s e d .  S e e  W .  S c h a e f e r ,  T h e  S u s p e c t  a n d  S o c i e t y ,  
7 1 - 7 3  ( 1 9 6 7 ) ;  P i t t m a n ,  T h e  C o l o n i a l  a n d  C o n s t i t u t i o n a l  H i s t o r y  
o f  t h e  P r i v i l e g e  a g a i n s t  S e l f - I n c r i m i n a t i o n  i n  A m e r i c a ,  2 1  V a .  L .  
R e v .  7 6 3 ,  7 8 3  (  1 9 3 5 ) .  A s  . J u s t i c e  S c h a e f e r  c o m m e n t e d :  " P r o t e c t i o n  
f o r  u n p o p u l a r  a n d  h e r e t i c a l  p o l i t i c a l  a n d  r e l i g i o u s  i d e a s  i s  n o w  i n  
t h e  p r o c e s s  o f  b e i n g  r e m i t t e d  t o  t h e  F i r s t  A m e n d m e n t  . . . .  "  
W .  S c h a e f e r ,  T h e  S u s p e c t  n n d  S o c i e t ) • ,  7 3 ,  7 4  ( 1 9 6 7 ) .  S e e  G i b s o n  v .  
F l o r i d a  L e g i s l a t i v e  I n v e s t i g a t i n g  C o m r n i t t e e ,  3 7 2  U .  S .  5 3 9  ( 1 9 6 3 ) .  
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u n l e s s  t h e  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  
b e  u s e d  i n  a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n -
n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  
W e  c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  i m p l e m e n t  
t h i s  c o n s t i t u t i o n a l  r u l e  a n d  a c c o m m o d a t e  t h e  i n t e r -
e s t s  o f  t h e  S t a t e  a n d  F e d e r a l  G o v e r n m e n t  i n  i n v e s -
t i g a t i n g  a n d  p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n -
m e n t  m u s t  b e  p r o h i b i t e d  f r o m  m a k i n g  a n y  s u c h  u s e  
o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s . "  
4 2  
3 8 7  U .  S . ,  
a t  7 9 .  
T h e  C o u r t  w e n t  o n  t o  e m p h a s i z e  t h a t  t h i s  r u l e  l e f t  t h e ·  
s t a t e  w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  
t h e  w i t n e s s  h a d  i m m u n i t y  o n l y  f r o m  t h e  u s e  o f  t h e  
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  " i n  
s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s  h a d  
c l a i m e d  h i s  p r i v i l e g e  i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  
o f  i m m u n i t y . "  3 7 8  U .  S . ,  a t  7 9 .  
R e c o n s i d e r a t i o n  o f  t h e  r u l e  t h a t  t h e  F i f t h  A m e n d m e n t  
p r i v i l e g e  d o e s  n o t  p r o t e c t  a  w i t n e s s  i n  o n e  j u r i s d i c t i o n  
a g a i n s t  b e i n g  c o m p e l l e d  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  
b e  u s e d  t o  c o n v i c t  h i m  i n  a n o t h e r  j u r i s d i c t i o n  w a s  m a d e  
n e c e s s a r y  b y  t h e  d e c i s i o n  i n  M a l l o y  v .  H o g a n ,  3 7 8  U .  S .  
1  (  1 9 6 4 )  ,
4 3  
i n  w h i c h  t h e  C o u r t  h e l d  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  a p p l i c a b l e  t o  t h e  S t a t e s  t h r o u g h  t h e  F o u r -
t e e n t h  A m e n d m e n t .  T h e  M a l l o y  C o u r t  a l s o  h e l d  t h a t  
t h e  s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t  o r  s c o p e -
o f  t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  b e -
4 2  
A t  t h i s  p o i n t  t h e  C o u r t  a d d e d  t h e  f o l l o w i n g  f o o t n o t e :  " O n c e  
a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e · '  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e n c e  
i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  a n  i n d e p e n d e n t ,  l e g i t i -
m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8  . .  
I f  t r a n s a c t i o n a l  i m m u n i t y  h a d  b e e n  d e e m e d  t o  b e  t h e  " c o n s t i t u t i o n a l  
r u l e "  t h e r e  c o u l d  b e  n o  f e d e r a l  p r o s e c u t i o n .  
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c a u s e  t h e  s a m e  s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  
R i g h t s  i s  i n v o l v e d . '
1 4  
T h e  M u r p h y  C o u r t  e m p h a s i z e d  
t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s a m e  i n  s t a t e  a n d  
i n  f e d e r a . 1  p r o c e e d i n g s ,  a n d  h e l d  t h a t  a  s t a t e  w i t n e s s '  
p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n  i s  s e c u r e d  w h e n  t h e  
F e d e r a l  G o v e r n m e n t  i s  p r o h i b i t e d  f r o m  u s i n g  t h e  c o m -
p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m . • "  
I t  i s  t r u e  t h a t  i n  M u r p h y  t h e  C o u r t  w a s  n o t  p r e s e n t e d  
w i t h  t h e  p r e c i s e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e ,  w h e t h e r  
a  j u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  t h e  t e s t i m o n y  m a y  d o  
s o  b y  g r a n t i n g  o n l y  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  f o r  
N e w  J e r s e y  a n d  N e w  Y o r k  h a d  g r a n t e d  p e t i t i o n e r s  t r a n s -
a c t i o n a l  i m m u n i t y .  T h e  C o u r t  h e r e t o f o r e  h a s  n o t  
s q u a r e l y  c o n f r o n t e d  t h i s  q u e s t i o n , 4
6  
b e c a u s e  p o s t - C o u n -
s e l m a n  i m m u n i t y  s t a t u t e s  r e a c h i n g  t h e  C o u r t  h a v e  f o l -
l o w e d  t h e  p a t t e r n  o f  t h e  1 8 9 3  A c t  i n  p r o v i d i n g  t r a n s -
a c t i o n a l  i m m u n i t y . • ·  B u t  b o t h  t h e  r e a s o n i n g  o f  t h e  
C o u r t  i n  M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  t h e  
c o n c l u s i o n  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o n -
s t i t u t i o n a l l y  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  
o f  t h e  p r i v i l e g e .  S i n c e  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  
s a m e  w h e t h e r  i t  i s  i n v o k e d  i n  a  s t a t e  o r  i n  a  f e d e r a l  
j u r i s d i c t i o n ,  t h e  M u r p h y  c o n c l u s i o n  t h a t  a  p r o h i b i t i o n  
o n  u s e  a n d  d e r i v a t i v e  u s e  s e c u r e s  a  w i t n e s s '  F i f t h  
A m e n d m e n t  p r i v i l e g e  a g a i n s t  i n f r i n g e m e n t  b y  t h e  F e d -
e r a l  G o v e r n m e n t  d e m o n s t r a t e s  t h a t  i m m u n i t y  f r o m  u s e  
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a  S e e ,  e .  g . ,  C a l i f o r n i a  v .  B y e r s ,  4 0 2  U .  S .  4 2 - l ,  4 4 2  n .  3  ( 1 9 7 1 )  
( H a r l a n ,  J . ,  c o n c u r r i n g ) ,  U n i t e d  S t a t e s  Y .  F r e e d ,  4 0 1  U . S .  6 0 1 , .  6 0 6  
n .  1 1  ( 1 9 7 1 ) ;  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) ;  S t e v e n : , ;  
v .  M a r k s ,  3 S 3  U .  S .  2 3 4 ,  2 4 4  ( 1 9 6 6 ) .  
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1 9  
a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  
p r i v i l e g e .  M o r e o v e r ,  t h e  M u r p h y  C o u r t  n o t e d  t h a t  i m -
m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  w o u l d  l e a v e  " t h e  
w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t  s u b s t a n t i a l l y  t h e  
s a m e  p o s i t i o n  a s  i f  t h e  , Y i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e  
i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  o f  i m m u n i t y . "  
1 8  
T h i s  
c o e x t e n s i v e n e s s  w i t h  t h e  p r i v i l e g e  i s  t h e  d e g r e e  o f  p r o -
t e c t i o n  w h i c h  t h e  C o n s t i t u t i o n  r e q u i r e s ,  a n d  i s  a l l  t h a t  
t h e  C o n s t i t u t i o n  r e q u i r e s ,  e v e n  a g a i n s t  a  j u r i s d i c t i o n  
c o m p e l l i n g  t e s t i m o n y  b y  g r a n t i n g  i m m u n i t y .  A s  t h e  
C o u r t  n o t e d  i n  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  2 7 6  
( 1 9 6 8 ) ,  " [ a ] n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  
p r i v i l e g e  i f  t h e r e  i s  i m m u n i t y  f r o m  f e d e r a l  a n d  s t a t e  
u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n -
n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  t h e  p e r s o n  
t e s t i f y i n g . "  
I V  
A l t h o u g h  a n  a n a l y s i s  o f  p r i o r  d e c i s i o n s  i n d i c a t e s  t h a t  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  
t h e  p r i v i l e g e ,  w e  m u s t  c o n s i d e r  a d d i t i o n a l  a r g u m e n t s  a d -
v a n c e d  b y  p e t i t i o n e r s  a g a i n s t  t h e  s u f f i c i e n c y  o f  s u c h  
i m m u n i t y .  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  a f -
f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m -
m u n i t y  g r a n t  i s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
P e t i t i o n e r s  a r g u e  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m -
m u n i t y  d o e s  n o t  p r o t e c t  a  w i t n e s s  f r o m  v a r i o u s  p o s s i b l e  
i n c r i m i n a t i n g  u s e s  o f  t h e  c o m p e l l e d  t e s t i m o n y :  f o r  e x -
a m p l e ,  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f f i c i a l s  
m a y  o b t a i n  l e a d s .  n a m e s  o f  , Y i t n e s s e s  o r  o t h e r  i n f o r m a -
t i o n  n o t  o t h e r w i s e  a v a i l a b l e  w h i c h  m i g h t  r e s u l t  i n  a  
p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  a n d  p e r h a p s  i m p o s s i b l e ,  
t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y ,  b y  t e s t i m o n y  o r  c r o s s -
e x a m i n a t i o n ,  t h e  s u b t l e  w a y s  i n  , Y h i c h  t h e  c o m p e l l e d  t e s -
'
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t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  
j u r i s d i c t i o n  g r a n t i n g  t h e  i m m u n i t y .  
T h e s e  a r g u m e n t s  h a v e  a p p e a l  a n d  m e r i t  a  r e s p o n s e .  
W e  s t a r t  w i t h  t h e  s t a t u t o r y  l a n g u a g e :  
"  . . .  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n -
f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s e s  i n  a n y  
c r i m i n a l  c a s e . "  1 8  U .  S .  C .  §  6 0 0 2 .  
T h i s  i s  a  s , v e e p i n g  p r o s c r i p t i o n  o f  a n y  u s e ,  d i r e c t l y  o r  
i n d i r e c t l y ,  o f  t h e  c o m p e l l e d  t e s t i m o n y  o r  a n y  i n f o r m a -
t i o n  d e r i v e d  t h e r e f r o m .  T h i s  t o t a l  p r o h i b i t i o n  o n  u s e  
p r o v i d e s  a  c o m p r e h e n s i v e  s a f e g u a r d ,  b a r r i n g  t h e  u s e  o f  
c o m p e l l e d  t e s t i m o n y  a s  a n  " i n v e s t i g a t o r y  l e a d , "  
4 0  
a n d  
b a r r i n g  t h e  u s e  o f  a n y  e v i d e n c e  o b t a i n e d  a s  a  r e s u l t  o f  
f o c u s i n g  i n v e s t i g a t i o n  o n  a  w i t n e s s  a s  a  r e s u l t  o f  c o m -
p e l l e d  d i s c l o s u r e s .  
A  w i t n e s s  a c c o r d e d  t h i s  i m m u n i t y  u n d e r  1 8  U .  S .  C .  
§  6 0 0 2 ,  a n d  s u b s e q u e n t l y  p r o s e c u t e d ,  i s  n o t  d e p e n d e n t  
f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  
g o o d  f a i t h  o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  
M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i -
f i e d ,  u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  
r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  f e d e r a l  a u -
t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i -
d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  
i s  n o t  l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  
4
D  S e e ,  e .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) .  
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o n  t h e  p r o s e c u t i o n  t h e  a f f i r m a t i v e  d u t y  t o  p r o v e  t h a t  
t h e  e v i d e n c e  p r o p o s e d  t o  b e  u s e d  i s  d e r i v e d  f r o m  a  l e g i t i -
m a t e  s o u r c e  w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  
t e s t i m o n y .  
T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n , 5 °  f a i r l y  c o m p a r a b l e  
t o  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  T h e -
m o s t  t h a t  t h e  p r i v i l e g e  d o e s  i s  t o  a s s u r e  t h a t  t h e  c i t i z e n  
b y  r e m a i n i n g  s i l e n t ,  d o e s  n o t  i n c r i m i n a t e  h i m s e l f  b y  
h i s  o w n  t e s t i m o n y .  T h i s  s t a t u t e  a s s u r e s  t h e  s a m e  p r o -
t e c t i o n  b y  a s s u r i n g  t h a t  c o m p e l l e d  t e s t i m o n y  c a n  i n  n o  
w a y  l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s .  T h e -
F i f t h  A m e n d m e n t ,  l i k e  t h e  s t a t u t e ,  g r a n t s  n e i t h e r  p a r d o n  
n o r  a m n e s t y .  T h e  S t a t e  m a y  a l w a y s  p r o s e c u t e  u s i n g  
e v i d e n c e  f r o m  l e g i t i m a t e  s o u r c e s .  
T h e  C o u r t ' s  o p i n i o n  i n  J J 1 u r p h y  c h a r a c t e r i z e d  t h e  c o n -
s t i t u t i o n a l  r u l e  t h e r e i n  e n u n c i a t e d  a s  a n  " e x c l u s i o n a r y  
r u l e . "  3 7 8  U .  S . ,  a t  7 9 .  T h i s  b r i n g s  t o  m i n d  r e l e v a n t  
a n a l o g i e s .  A n  i n a d m i s s i b l e  c o n f e s s i o n  o r  i l l e g a l l y  s e i z e d  
e v i d e n c e  i s  e x c l u d e d  b u t  d o e s  n o t  b a r  p r o s e c u t i o n  p e r  s e .
5 1  
M o r e o v e r ,  a s  M R .  J U S T I C E  W H I T E ,  c o n c u r r i n g  i n  M u r p h y ,  
p o i n t e d  o u t :  
" A  c o e r c e d  c o n f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  a s  
t e s t i m o n y  g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y  a n d  i n -
d e e d  i s  e x c l u d e d  i n  p a r t  b e c a u s e  i t  i s  c o m p e l l e d  i n -
c r i m i n a t i o n  i n  v i o l a t i o n  o f  t h e  p r i v i l e g e .  M a l l o y  v  . .  
H o g a n  [ 3 7 8  U . S .  1 ] ;  S p a n o  v .  N e w  Y o r k ,  3 6 0  U . S .  
3 1 5 ;  B r a m  v .  U n i t e d  S t a t e s ,  1 6 8  U .  S .  5 3 2 . "  3 7 8 .  
U .  S . ,  a t  1 0 3 .  
W e  p e r c e i v e  n o  s i g n i f i c a n t  d i f f e r e n c e  b e t w e e n  t h e  p o s i -
t i o n  o f  a  d e f e n d a n t  a g a i n s t  w h o m  i n c r i m i n a t i n g  e v i d e n c e  
5 0  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  1 0 2 - 1 0 4  
( W H I T E ,  J . ,  c o n c u r r i n g ) .  
5 1  
S e e  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6  ( 1 9 6 6 ) ;  J a c k s o n  v .  
D e n n o ,  3 7 8  U . S .  3 6 8  ( 1 9 6 4 ) ;  M a p p  v .  O h i o ,  3 6 7  U . S .  6 4 3  ( 1 9 6 1 ) ;  
B r o w n  v .  M i s s i s s i p p i ,  2 9 7  U . S .  2 7 8  ( 1 9 3 6 ) ;  W e e k s  v .  U n i t e d  S t a t e s , -
2 3 2  U .  S .  3 8 3  ( 1 9 1 4 ) .  
2 2  
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h a s  b e e n  o b t a i n e d  t h r o u g h  a  c o e r c e d  c o n f e s s i o n  o r  a n  
u n l a w f u l  s e a r c h  a n d  s e i z u r e ,  a n d  t h a t  o f  a  d e f e n d a n t  
a g a i n s t  w h o m  i n c r i m i n a t i n g  e v i d e n c e  h a s  b e e n  o b t a i n e d  
t h r o u g h  a  g r a n t  o f  i m m u n i t y  f r o m  i t s  u s e  a n d  d e r i v a t i v e  
u s e .  I n  e a c h  o f  t h e s e  c a s e s ,  t h e  S t a t e  r e m a i n s  f r e e  t o  
p r o s e c u t e  a n d  t h e  d e f e n d a n t ' s  c o n s t i t u t i o n a l  r i g h t s  a r e  
a d e q u a t e l y  p r o t e c t e d  b y  t h e  e x c l u s i o n a r y  r u l e .  T h e r e  
c a n  b e  n o  j u s t i f i c a t i o n  i n  r e a s o n  o r  p o l i c y  f o r  a r g u i n g  
t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  a m n e s t y  g r a n t  w h e r e ,  
a c t i n g  p u r s u a n t  t o  s t a t u t e ,  t e s t i m o n y  i s  c o m p e l l e d  i n  
e x c h a n g e  f o r  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  w h e n  
n o  s u c h  a m n e s t y  i s  r e q u i r e d  w h e r e  t h e  S t a t e ,  a c t i n g  , Y i t h -
o u t  c o l o r a b l e  r i g h t ,  c o e r c e s  a  d e f e n d a n t  i n t o  i n c r i m i n a t -
i n g  h i m s e l f  o r  v i o l a t e s  h i s  F o u r t h  A m e n d m e n t  r i g h t s .  
W e  c o n c l u d e  t h a t  t h e  t y p e  o f  i m m u n i t y  p r o v i d e d  b y  
1 8  U .  S .  C .  §  6 0 0 2  l e a v e s  t h e  " · i t n e s s  a n d  t h e  p r o s e c u t o r i a l  
a u t h o r i t i e s  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  
w i t n e s s  h a d  c l a i m e d  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  i m m u n i t y  t h e r e f o r e  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  
a n d  s u f f i c e s  t o  s u p p l a n t  i t .  T h e  j u d g m e n t  o f  t h e  C o u r t  
o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a c c o r d i n g l y  i s  
A f j i r r n e d  . .  
M n .  J U S T I C E  B R E N N A N  a n d  M R .  J u s T I C E  R E H N Q U I S T  
t o o k  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h i s  c a s e _  
"' ·  '  
,  .  . ,  
, -
'  
. .  
, _ , . : ~  
~ . ,  
( J  , •  
, y l '  
6 ) -
A ( )  p  S = . : t : i ' L  
r - r - - : ,  
/  I  1 c ~ - : Y f J 6  
' " ' - '  
~ -
C b e i ~ ' , '  
~ 
A D R A F T  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
N o .  7 0 - 1 1 7  
C h a r l e s  J o s e p h  K a s t i g a r  a n d  
M i c h a e l  G o r e a n  S t e w a r t ,  
P e t i t i o n e r s ,  
V .  
U n i t e d  S t a t e s .  
O n  W r i t  o f  C e r t i o r a r i  t o  
t h e  U n i t e d  S t a t e s  C o u r t  
o f  A p p e a l s  f o r  t h e  
N i n t h  C i r c u i t .  
[T - ,  1 9 7 2 )  
( ' 1 1 ~ )  
M R .  J u s T I C E  P O W E L L  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  
C o u r t .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t  +  c o m p e l  t e s t i m o n y  f r o m  a n  u n - _ ,  
, v i l l i n g  w i t n e s s ,  w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i -
l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  
o n  t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i -
m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m -
m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  
S t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  
o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t  b e l i e v e d  t h a t  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  F i f t h  A m e n d m e n t  
p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  t h e  G o v -
e r n m e n t  a p p l i e d  t o  t h e  D i s t r i c t  C o u r t  f o r  a n  o r d e r  d i -
r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  
/  
e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  u n d e r  a  g r a n t  o f  i m - @ )  
m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  U .  s .  C .  § .  6 0 0 2 - r i  ( o o O  . 3  
P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  c o n; . . :t : : :e. : . :n. : ; :d ~i 1~1 g1 2 . . J :p: . ;r ~1 -_  _ _ , ,  _ _  
1
" ; ; - - - - - ,  
m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y ~  ~ b y  t h e  r o i J i J e J  
s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  ~f  _ _  _  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  w a s  n o t  s u f f i c i e n t  
t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t h e i r  t e s t i m o n y  8 ~, . .  - - @ ) - . - 0 - - . .•  
/  
,  .  
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a  e h t i m  o f  t h e  r , 1  i v i l e g ~ h e  D i s t r i c t  C o u r t  r e j e c t e d  
t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  p e t i t i o n e r s  t o  a p p e a r  b e -
f o r e  t h e  g r a n d  j u r y  a n d  a n s , r n r  i t s  q u e s t i o n s  u n d e r  t h e  
g r a n t  q f  i m m u n i t y .  .  ~ 
- - i ' > e t i t i o n e r s  a p p e a r e d  b u t  r e f u s e d  t o  a n s w e r  q u e s t i o n s  } ~  
1
1 \ j  _ r d  
T h e y  w e r e  b r o u g h t  b e f o r e  t h e  D i s t r i c t  C o u r t ,  a n d  e a c h  p v - i \ / 1 6 e .  ~ •  t '  
p . e r s i s t e d  i n  h i s  r e f u s a l  t o  a n s \ \ · e . r  t h e  g r a n d  j u r y ' s  q u e s - C O ~ f u l : : . o t ' ' . 1  .  s e l . r -
f - - - - , - - - : - - : - - : - - - f ~t 1, . . . .o-n - .s 1  T h e  c o u r t  f o u n d  b o t h  1 1 1  c o n t e m p t ,  a n d  c o m - i n c n m i n o ~ o 1 l •  
r n i t t e d  t h e m  t o  t h e  c u s t o d y  o f  t h e  A t t o r n e y  G e n e r a l  
u n t i l  e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  j u r y ' s  q u e s t i o~  
t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d . '  T h e  C o u r t  o f  
A p p e a l s  f o r  t h e  X i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  Y .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A . 9  1 9 7 1 ) .  T h i s  C o u r t  
g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i o n  
w h e t h e r  t e s t i m o n y  m a y  b e  c o m p e l l e d  b y  g r a n t i n g  i m -
m u n i t y  f r o m  t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
e v i d e n c e  d e r i v e d  t h e r e f r o m  ( " u s e  a n d  d e r i v a t i v e  u s e "  
i m m u n i t y ) .  o r  , Y h e t h e r  i t  i s  n e c e s s a r y  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i -
m o n y  r e l a t e s  ( " t r a n s a c t i o n a l ' '  i m m u n i t y ) .  4 0 2  U .  S .  
9 7 1  ( 1 9 7 1 ) .  
I  
/  
T h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  i ; : . Q s i ~  t o  t e s t i f y  
i n  c o u r t  o r  b e f o r e  g r a n d  . i  u r i e s  a n d  o t h e r  g o v e r n m e n t a l  
a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  j  u r i s -
p r u d e n c e . "  T h e  p o w e r  w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b -
l i s h e d  b y  s t a t u t e  i n  E n g l a n d  a s  e a r l y  a s  1 5 6 2 . "  a n d  L o r d _  
B a c o n  o b s e r v e d  i n  1 G l 2  t h a t  a l l  s u b j e c t s  o , Y e d  t h e  K i n g  
~ 
_ ,  T h e  c o n t e m p t  o r d e r  , n 1 s  i s . s u e d  p u r s u a n t  t o  2 8  U .  S .  C .  §  1 8 2 6 .  
- " F o r  a  c o n c i s ~  h i s t o r y  o f  t e s t i m o n i n l  c o m p u b i o n  p r i o r  t o  _  ~ 
t h e  n d o p t i o n  o f  o u r  C o n s t i t u t i o n ,  s e e  8  J .  \ V i g m o r e ,  E Y i d c n c e  2 1 9 0 ~  
1 1 t  6 2  ~ ( : \ l c N a u g h t o n  r e \ ' .  1 9 6 1 ) .  S e e  U l l m a n  \ ' .  U n i t e d  S t a t e s .  - r t .  
3 5 0  U .  S  .  . . J . 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B l a i r  " ·  U n i t e d  S t a t e s ,  2 5 0  U .  S .  
9 7 3  ( 1 9 1 9 ) .  
" S t n t u t c ~  o f  E l i z n b c t h .  5  E l i z .  I ,  c .  9 ,  §  1 2  ( 1 5 6 2 ) .  
. . . . . . _ _ _ _ _  
v '  
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"  
i )  
t h e i r  " k n O \ d e d g e  a n d  d i s c o v e r y . "  ,,  \ Y h i l e  i t  i s  n o t  c l e a r  
w h e n  g r a n d  j u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  
g e n e r a l  c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  
r i g h t  t o  e v e r y  m a n ' s  e v i d e n c e "  , Y a s  c o n s i d e r e d  a n  " i n -
d u b i t a b l e  c e r t a i n t y " '  w h i c h  " c a n n o t  b e  d e n i e d "  b y  1 7 4 2 . r .  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y .  a n d  t h e  c o r r e s ~ n d i n g  ~ 
d u t y  e + - r . i ~ i d Q n t l t o  t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  S i x t h  
@  A m e n d m e n t  r e q u i r e m e n t l t h a t  a n  a c c u s e d  b e  c o n f r o n t e d  
w i t h  t h e  w i t n e s s e s  a g a i n s t  h i m .  a n d  h a v e  c o m p u l s o r y  
p r o c e s s  f o r  o b t a i n i n g  " · i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  
C o n g r e s s  l m p ) e m o n t e E l  t A e  8 i . d , I , :  A l l r C l ~ S l t t J  p r n c e r  
a t . . . . ~ i l l l n r n ~ e e  i n  t h e  J u d i c i a r y  A c t  o f  1 7 8 9 .  , Y h i c  1  p r o v i d e d  
f o r  c o m p u l s o r y  a t t e n d a n c e  o f  w i t n e s s e s  i n  t h e  f e d e r a l  
c o u r t s . "  : i V I n  .  . J n , T I C E ;  W H I T E  n o t e d  t h e  i m p o r t a n c e  o f  
t h i s  e s s e n t i a l  p o w e r  o f  g o v e r n m e n t  i n  h i s  c o n c u r r i n g  
o p i n i o n  i n  J l , f u r p h y  Y .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2 ,  
9 3 - 9 4  ( , 2 2 . U 4 )  :  
" A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t / p o w e r s  
o f  t h e  S t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n f u e n t  t o  
a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n m e n t  i n  a n  
o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  c o m p e l  r e s i -
d e n t s  t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  o r  
a g e n c i e s .  S e e  B l a i r  Y .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 . , , . -
S u c h  t e s t i m o n y  c o n s t i t u t e s  o n e  o f  t h e  G o v e r n m e n t ' s  
p r i m a r y  s o u r c e s  o f  i n f o r m a t i o n . "  ~ 
'  C o u n t e s s  o f  S h r e 1 c s b u r y ' s  C a s e ,  2  H o w e l l ' s  S t a t e  T r i a l s  .  ·  ' b  ' f  >  
7 7 8  ( 1 6 1 2 ) .  
. ;  S e e  t h e  p a r l i a m e n t a r y  d e b a t e  o n  t h e  B i l l  t o  I n d e m n i f ~ - E \ · i ~  
d e n c c ,  p a r t i c u l a r l y  t h e  r e m a r k s  o f  t h e  D u k e  o f  A r g y l e  a n d  L o r d  
C h a m c l l o r  H a r d w i c k e ,  r e p o r t e d  i n  1 2  T .  H a n s a r d ,  P a r l i a m e n t a r y  
H i s t o r y  o f  E n g l a n d  6 7 5 ,  6 9 3  ( 1 8 1 2 ) .  S e c  a l s o  P i e m o n t e  \ " .  U n i t e d  ✓ G  
S t a t e s ,  3 6 7  U .  S .  5 5 6 ,  5 5 9  1 1 .  2  ( 1 9 6 1 ) ;  U l l m a n ~ v .  U n i t e d  S t a t e s ,  . , , - - I ' \ .  
: 3 5 0  U .  S .  4 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B r o u · n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1 ,  ✓ 
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B u t  t h e  p o , Y e r  t o  c o m p e l  t e s t i m o n y  i s  n o t  a b s o l u t e .  
T h e r e  a r e  a  n u m b e r  o f  e x e m p t i o n s  f r o m  t h e  t e s t i m o n i a l  
d u t y , 7  t h e  m o s t  i m p o r t a n t  o f  w h i c h  i s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
~ p r i v i l e g e  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t . ~  . - b  ; ; ; )  
v a l u e s  a n d  ~ ~ a s p i r a t i o n s , '  a n d  ~ i , 1 , ~  a  L M a  
4 1 1  
i m p o r t a n t  a d v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y . l B  
\ ' t t i e  e f  t l a i e  ~ n ~a t  l a u c l m a c k s  i n  m a , ~ ' . ,  i . t r w g g l @  ~ 8  l i l 1 M ~  
: h i n ~mi l f  < J i H i l h ' i l - 1 ~  t  c a n  b e  a s s e r t e d  i n  a n y  p r o c e e d -
i n g ,  c i v i l  o r  c r i m i n a l .  a d m i n i s t r a t i v e  o r  j u d i c i a l ,  i n v e s t i -
g a t o r y  o r  a d j u d i c a t o r y ;  
1 0  
a n d  i t  p r o t e c t s  a g a i n s t  a n y  
d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o n a b l y  b e l i e v e s  c o u l d  
b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  c o u l d  l e a d  t o  o t h e r  
e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .
1 1  
T h i s  C o u r t  h a s  b e e n :  
z e a l o u s  t o  s a f e g u a r d  t h e  v a l ~ e s  w h i c h  u n d e r l i e  t h e  
p r i  v i l e g e .
1
"  
I m m u n i t y  s t a t u t e s ,  w h i c h  h a v e  h i s t o r i c a l  r o o t s  d e e p  
i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e , ' "  a r e  n o t  i n c o m p a t i b l e  
- -
7  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 ,  2 8 1  1 9 1 9 ) ;  8  - h -
J .  W i g m o r e ,  E , · i d e n c e  § §  2 1 9 2 ,  2 1 9 7  ( l V I c N a u  o n  r e v .  1 9 ~6 1 ) .  
'  e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U  . .  5 2 ,  5 5  ( 1 9  4 ) .  - l e , ·  
9  
l l m a n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 2 6  ( 1 9 5 6 )  ·  , , ,  •  
i . , ; J r  E .  G r i s w o l d ,  T h e  F i f t h  A m e n d m e n t  T o d a y  7  (  1 9 5 5 ) .  >  
1 0  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 4  ( 1 9 6 4 )  
( W H I T E .  J . ,  c o n c u r r i n g ) ;  M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  
4 0  ( 1 9 2 - 1 ) ;  U n i t e d  S t a t e s  v .  S a l i n e  B a n k ,  2 6  U .  S .  ( 1  P e t e r s )  1 0 0  
( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  _ _ _ _  . . . , . . . - - - : - : - - - : -.
1
~ n ~  
1 1  
H o f f m a n  v .  U n i t e d  S t a t e s ,  3 - 1 1  U . S .  4 7 9 , 4 8 6  ( 1 9 5 1 ) ;  M a s o n  v .  f 3 1 M A - - V ,  I J . . 1 ' •  e t l l  
U n i t e d  S t , J J t . g s ,  2 4 4  U . S .  3 6 2 ,  3 6 5  ( 1 9 1 7 ) .  5 { ~
1  
3 1 / 0  ( / . s ,  
- ,
2  
S e e ,  e .  g . ,  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  4 4 3 - 4 - l 4  ( 1 9 6 6 ) f ' \ .  
1  
; ~ q  { l t / £ t J ) . : ,  
1 3  
S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n n t i o 1 ~  \  
b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  t h e  p r i v i l e g e  
d i d  n o t  a p p l y  w h e n  i m m u n i t ~ · ,  o r  " i n d e m n i t y , "  i n  t h e  E n g l i s h  u s a g e ,  
h a d  b e e n  g r a n t e d .  S e e  L .  L e v y ,  O r i g i n ~  o f  t h e  F i f t h  A m e n d m e n t  
~ ( 1 9 6 8 ) .  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  1 1 1 0 : _  
 c l i r ~ c t : c i  a g a i n s t  i l l e g a l  g a m b l i n g .  9  A n n e ,  c .  1 4 ,  § §  3 - 4  ( 1 7 1 0 ) ,  
w h i c h  b e c a m e  t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  
i n  1 7 7 4  b y  t h e  C o l o n i a l  L e g i ~ l a t u r e  o f  N e w  Y o r k .  L a w  o f  M a r c h  9 , .  
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5  
w i t h  t h e s e  v a l u e s .  R a t h e r  t h e y  s e e k  a  r a t i o n a l  a c c o m -
m o d a t i o n  b e t \ \ ' e e n  t h e  i m p e r a t i v e s  o f  t h e  p r i v i l e g e  a n d  
t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  c i t i z e n s  
A n o t h e r  n o t a b l e  i n s t a n c e  o f  t h e  e a r l ~ ·  u s e  o f  i m m u n i t y  l e g i ~l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  T h e  
L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m o n s  o f  t h e  
s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  :M a s t e r s  i n  C h a n c e r ~ ·  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m :  
s e l v e s  b ) 1  t e s t i f ~ · i n g  t l u 1 t  t h e , .  l i t 1 t ! I  r , e 1 r e l ~ A s e E l  t h c i t  o f f i : 1 ; e : ? , "  P a r l i a -
m e n t  e n a c t e d  a  s t a t u t e  g r a n t i n g  i m m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g -
o f f i c e  a s  M a s t e r s  i n  C h a n c e r y .  L o r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  
T i i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7 .  1 1 4 7  ( 1 7 2 5 ) .  S e e  8  J .  W i g . -
m o r e ,  E , · i d e n c e  §  2 2 8 1 .  a t  4 9 2  ( : \ I c N a u  o n  r e v .  1 9  e e  a  s o  
B i s h o p  A t t e r b u r y ' s  T r i a l ,  1 6  H o w e l l ' s  t a t e  T r i a l s  3 2 3 ,  6 0 4 - 6 0 5  
( 1 7 2 3 ) .  T h e  l e g i d a t u r e s  i n  c o l o n i a l  P e n n s ~ •l v a n i a  a n d  N e w  Y o r k  
e n a c t e d  i m m u n i t ~ ·  l e g i s l a t i o n  i n  t h e  1 8 t h  c e n t u r y .  S e e ,  e .  ·g . ,  
R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  o f ~  
H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  ( 1 6 8 2 - -
1 7 7 6 ) ,  6  P e n n s ~ · l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s ) ) ' 1 6 7 9  ( C .  H o b a n  e d .  -
1 9 3 5 ) ;  L a w  o f  ? \ l a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w -
Y o r k  3 5 1 ,  3 5 3 - 3 5 4  ( 1 8 9 4 ) ;  L a w  o f  l \ I a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o -
n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  
c .  1 6 5 5 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 1 - 6 4 2  ( 1 8 9 4 ) .  S e e  
g e n e r a l l y  L .  L e v y ,  O r i g i n s  o f  t ~ h ~ e _ F~ i f~t l! ? , 1 _ A ~ m ~ e ~ n ~ d ! , l I ~ Q . L . , ~ ~ ~ ~ ~ ~  
3 8 9 ,  4 0 2 - 4 0 3  ( 1 9 6 8 ) .  F e d e r a l  s t a t u t e s  h a v e  e x i s t e d  s i n c e  1 8 5 7 .  
A c t  o f  J a n .  2 4 ,  1 8 5 7 ,  ~ 1 1  S t a t .  1 5 5 .  F o r  a  h i s t o r y  o f  t h e  
v a r i o u s  f e d e r a l  i m m u n i t y  s t a t u t e s ,  s e e  C o m m e n t ,  T h e  F e d e r a l  W i t -
n e s s  I m m u n i t ~ ·  A c t ~  i n  T h e o r ~ ·  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u -
t i o n a l  T i g h t r o p e .  7 2  Y a l e  L .  J .  1 5 6 8  ( 1 9 6 3 ) ;  v V e n d e l .  C o m p u b o r y  
I m m u n i t y  L e g i ~ l a t i o n  a n d  t h e  F i f t h  A m e n d m e n t  P r i , · i l e g e :  N e w  
D e , · e l o p m e n t s  a n d  N e w  C o n f u s i o n ,  1 0  S t .  L o u i s  U .  L .  R e , · .  3 2 7  
( 1 9 6 6 ) ;  a n d  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  
L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 6 - 1 4 1 1  ( 1 9 7 0 ) .  
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t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
i m p o r t a n c e  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  c a p a b l e  o f  
g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  i n  t h e  c r i m e .  
I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e  c o n t e x t  o f  s u c h  o f f e n s e s ,
1 4  
a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  i n v e s t i g a t e  s u c h  o f -
f e n s e s . 1 "  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  i n  m a n y  
~ h e  r e g u l a t o r y  m e a _ s u r c s  a d o p t e d  i n  t h e  f i r s t _  h a l f  o f  
/  t i n s  c e n t u r y . ! , "  ? H Q  ~ l i J . 1 B  C o ~ P t  o n  s x c e r n i  o e e t t e t t l l l ' 1 6  1 1 c : ·  
e - -
1 4  
S e e ,  e .  g . ,  R e s o l u t i o n  o f  , ¥ 6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  
o f  t h e  H o u s e  o f  R e p r e s c n t a t i n ~ s  o f  t h e  P r o v i n c e  o f  P e n n s y l r n n i a  
( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s y l r n n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  
e d .  1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  
N e w  Y o r k  3 5 1 ,  3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 5 ,  
5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 2  ( 1 8 9 4 ) .  B i s h o p  A t t e r b u r y ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l l 3 2 3  ( 1 7 2 3 ) ,  f o r  w h i c h  t h e  H o u s e  o f  
C o m m o n s  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  f o r  t r e a s o n -
a b l e  c o n s p i r a c y .  S e c  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  6 0 4 - - 6 0 5  ( 1 7 2 3 ) l  
L o r d  C h a n c e l l o r  M a c c l e s f i e l d '  s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  
(  1 7 2 5 ) ,  f o r  w h i c h  P a r l i a m e n t  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  
p r o s e c u t i o n  f o r  p o l i t i c a l  b r i b e r y  i m · o h - i n g  t h e  s a l e  o f  p u b l i c  o f f i c e s  
n n d  a p p o i n t m e n t s .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  1 1 4 7  ( 1 7 2 5 ) .  
T h e  f i r s t  f e d e r a l  i m m u n i t y  s t a t u t e  w a s  e n a c t e d  t o  f a c i l i t a t e  a n  
i n v e s t i g a t i o n  o f  c h a r g e s  o f  c o r r u p t i o n  a n d  v o t e  b u y i n g  i n  t h e  H o u s e  
o f  R e p r e s e n t a t i v e s .  S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  
A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t -
r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8 ,  1 5 7 1  ( 1 9 6 3 ) .  
1 5  
S e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  r e v . ;  
1 9 6 1 ) .  M R .  J u s n c E  W H I T E  n o t e d  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 2  ( 1 9 6 4 ) ,  t h a t  
i m m u n i t y  s t a t u t e s  " h a Y e  f o r  m o r e  t h a n  a  c e n t u r y  b ~ e n  r e s o r t e d  t o  
f o r  t h e  i n v e s t i g a t i o n  o f  m a n y  o f f e n s e s ,  c h i e f l y  t h o s e  w h o s e  p r o o f  a n d  
p u n i s h m e n t  w e r e  o t h c r l l " i s e  i m p r a c t i c a b l e ,  s u c h  a s  p o l i t i c a l  b r i b e r y ,  
e x t o r t i o n ,  g a m b l i n g ,  c o n s u m e r  f r a u d s ,  l i q u o r  Y i o l a t i o n s .  c o m m e r c i a l  
l a r c e n y ,  a n d  v a r i o u s  f o r m s  o t  r a c k e t e e r m g . "  3 7 8  U .  S . ,  a t  9 4 - - 9 5 .  
S e e  n .  1 4 ,  s u p r a .  
1 6  
S e e  C o m m e n t .  T h e  F e d e r a l  \ Y i t n e s s  I m m u n i t y  A c t s  i n  T h e o r y  
a n d  P r a c t i c e :  T r e a c l i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J _  
1 5 6 8 ,  1 5 7 6  ( 1 9 6 3 ) .  .  
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Rider A, p. 21 (Kastigar) 5/16/72 
~ 
This is very substantial protection~ commensurate with 
that resulting from invoking the privilege itself. The privilege 
assures that a citizen is not compelled to incriminate himself 
by his own testimony. It usually operates to allow a citizen to 
remain silent when asked a question requiring an incriminatory 
answer. This statute, 18 U.S. C. § 6002, which operates after 
a witness has given incriminatory testimony, affords the same 
protection by assuring that the compelled testimony can in no 
way lead to the infliction of criminal penalties. The statute, like 
the Fifth Amendment, grants neither pardon nor amnesty. Both 
the statute and he Fifth Amendment allow the government to 
prosecute using evidence from legitimate independent sources. 
The statutory proscription is analogous to the Fifth 
52 
Amendment requirement in cases of coerced confessions. 
A coerced confession, as revealing of leads as testimony given 
53 
in exchange for immunity, is inadmissible in a criminal trial, 
54 




whom incriminating evidence has been obtained through a grant 
of immunity may be in a stronger position at trial than a defendant 
who asserts a Fifth Amendment coerced confession claim. One 
raising a claim under this statute need only show that he testified 
under a grant of immunity in order to shift to the government the 
hea~~ k burden of proving that all of the evidence it proposes to use was 
55 
derived from legitimate independent sources. On the other hand, 
a defendant raising a coerced confession claim under the Fifth 
Amendment must first prevail in a voluntariness hearing before 
his confession and evidence derived from it become inadmissible. 
56 
Footnotes p. 21 (Kastigar) 5/16/72 
51. See Murphy v. Waterfront Comm'n, 378 U.S. 52, 102-104 
( 1964) (White , J., concurring). 
52. Adams v. Maryland, 347 U.S. 179, 181 (1954); Bram 
v. United States, 168 U.S. 532, 542 (1897). 
out: 
53. As Mr. Justice White, concurring in Murphy, pointed 
"A coerced confession is as revealing of leads as 
testimony given in exchange for immunity and indeed 
is excluded in part because it is compelled 
incrimination in violation of..:t:JJ.£e_w...l,J(.~,a,!ii:.ir....-----,.,--. 
Malloy v. Hogan, {? 78 U. S. , Spano v. New York, 
360 U.S. 315; Bram v. Unit, States, 168 U.S. 
532. " 378 u. s.> at 103. 
54. Jackson v. Denno, 378 U.S. 368 (1964). 
55. See p. 20, supra; Brief for Respondent at 37; Cf. 
Chapman v. California, 386 U.S. 18 (1967). 
56. Jackson v. Denno, 378 U.S. 368 (1964). 
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c a s e ,  t l . 1 , ~ r e  \ Y e r e  i n  f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  s t a t -
u t e s ~  V I n  a d d i t i o n ,  e v e r y  S t a t e  i n  t h e  U n i o n ,  a s  w e l l  a s  
t h e  D i s t r i c t  o f  C o l u n : : \ 1
1
i ~  a n d  P u e r t o  R . . i c . . P /  h a s  
1
~ 1 ? e  o r  
m o r e  s u c h  s t a t u t e s . ~ e .  C < ! l " o l O ' - ~ ~ ~ i - o r ~ 2 t N . l .  - r N 6  
C , o , ~ . r +  O ~  ~ e - J e \ ' G U  - ~ • D ~ V e  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  
i s  t h a t  " n o  p e r s o n  . . .  s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  
c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f , "  d e p r i v e s  C o n g r e s s  
o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f - i n c r i m i n a t i o n ,  
e v e n  i f  c o m p l e t e  i m m u n i t y  f r o m  p r o s e c u t i o n  i s  g r a n t e d  
p r i o r  t o  t h e  c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  
,  I n  o t h e r  w o r d s ,  p e t i t i o n e r s  a s s e r t  t h a t  n o  i m m u n i t y  s t a t -
~ u ~  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  b a s i s  f o r  c o m -
S e e  H a l e  v .  H e n k e l ,  2 0 1  U .  S .  4 3 ,  7 0  ( 1 0 0 6 ) ;  B r o w n  v .  W a l k e r ,  
~
U . S .  5 9 1 , 6 1 0  ( 1 8 9 6 ) .  
S e e ,  e .  g . ,  8  J .  v V i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  5 0 1  ( 3 d  e d .  1 9 4 0 ) ;  
\  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 6  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
~ - - 1 . . ,  T h i s  s t a t e m e n t  w a s  m a d e  w i t h  s p e c i f i c  r e f e r e n c e  t o  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,  2 7  S t a t .  4 4 3 ,  t h e  m o d e l  f o r  a l m o s t  a l l  
f e d e r a l  i m m u n i t y  s t a t u t e s  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  
c o n s i d e r a t i o n  i n  t h i s  c a s e .  S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  
U .  S .  5 2 ,  9 5  ( 1 9 6 4 )  ( W H I T E ,  J . ,  c o n c u r r i n g ) .  
\ J 7  L A  F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  N a t i o n a l  C o m m i s s i o n  o n  
. V R e f u r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  W o r k i n g  P a p e r s ,  1 4 4 4 - 1 4 4 5  
\ , q / W J J O ) .  
~ F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  8  J .  W i g m o r e ,  E v i d e n c e  
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p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  f f ; ; @r e -
c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 ~  /  
( 1 8 9 6 ) ,  a n d  U l l m a n i Y .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
( 1 9 5 6 ) ,  d e c i s i o n s  " f o c h  u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  
i m m u n i t y  s t a t u t e s .
2
"  W e  f i n d  n o  m e r i t  t o  t h i s  c o n t e n t i o n  
a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l 1 1 i a ~  
I I I  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  i m -
m u n i t y  p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t -
u t e ,  1 8  U .  S .  C .  §  6 0 0 2 ,  i s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  
o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  n o t  s u f f i c i e n t  t o  s u p -
p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  
t h e  p r i v i l e g e .  T h e  s t a t u t e  p r o v i d e s  t h a t  w h e n  a  w i t n e s s  
i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
c l a i m  o f  t h e  p r i v i l e g e :  
" t h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  
o r d e r  o n  t h e  b a s i s  o f  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n -
c r i m i n a t i o n ;  b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  
c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  
d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  
o r  o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t -
n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r -
p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  o t h e r w i s e  f a i l -
i n g  t o  c o m p l y  w i t h  t h e  o r d e r . "  
2 3  
1 8  U .  S .  C .  §  6 0 0 2 .  
T h e  c o n s t i t u t i o n a l  i n q u i r y ,  r o o t e d  i n  l o g i c  a n d  h i s t o r y ,  
a s  w e l l  a s  i n  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  
i m m u n i t y  g r a n t e d  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  
2 2  
A c c o r d ,  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  1 9 6 4 ) ;  M c C a r t h i  v .  
A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r  n d e i s ,  J . ) ;  H e i k e  v .  U n i t e d  
S t a t e s ,  2 2 7  U .  S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J . ) .  
2 3  
F o r  o t h e r  p r o v i s i o n s  o f  t h e  1 9 7 0  A Q . t  r e l a t i v e  t o  i m m u n i t y  
o f  w i t n e s s e s ,  s e e  1 8  U .  S .  C .  § §  6 0 0 1 -
. / '  
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t h e  s c o p e  o f  t h e  p r i v i l e g e .
2
"  I f  s o ,  p e t i t i o n e r s '  r e f u s a l s  
t o  a n s w e r  b a s e d  o n  t h e  p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  
t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  p r o p e r ,  f o r  t h e  g r a n t  o f  
i m m u n i t y  h a s  r e m o v e d  t h e  d a n g e r s  a g a i n s t  w h i c h  t h e  
p r i v i l e g e  p r o t e c t s .  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
(  1 8 9 6 ) .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  
t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o  
a n s w e r ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d .  
M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U . S .  3 4 ,  4 2  ( 1 9 2 4 ) .  
~
P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  
t r a n s a c t i o n a l  i m m u n i t y  a n d  t h o s e  w h i c h  p r o v i d e ,  
e s  t h e  s t a t u t e  b e f o r e  u s ,  i m m u n i t y  f r o m  u s e  a n d  d e -
r i v a t i v e  u s e .
2 5  
T h e y  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  a  
m i n i m u m  g r a n t  f u l l  t r a n s a c t i o n a l  i m m u n i t y  i n  o r d e r  t o  
b e  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e  e .  I n  s u p -
p o r t  o f  t h i s  c o n t e n t i o n ,  t h e y  r e l y  C o u n s e l m a n  v .  
H i t c h c o c k ,  1 4 2  U .  S .  5 4  7  ( 1 8 9 2 ) ,  t h e  r s t  c a s e  i n  w h i c h  
: i f ,  t h i s  C o u r t  c o n s i d e r e d  a  c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n  
' 7 m m u n i t y  s t a t u t e .  T h e  s t a t u t e , ( t h e  I m m u n i t y  A c t  o f  
i s 6 8 1 p r o v i d e d  t h a t  n o  " e v i d e n c e  o b t a i n e d  f r o m  a  p a r t y  
o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  p r o c e e d i n g  . . .  s h a l l  
b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  m a n n e r  u s e d  a g a i n s t  
h i m  . . .  i n  a n y  c o u r t  o f  t h e  U n i t e d  S t a t e s  . . . .  "  1 ,  N o t - -
w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  a n d  o r d e r  t o  t e s t i f y  
u n d e r  t h e  ) 2 . 8 6 8  A c t ,  t h e  w i t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  
a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  
b e f o r e  a  f e d e r a l  g r a n d  j u r y .  H e  w a s  c o n s e q u e n t l y  a d -
j u d g e d  i n  c o n t e m p t  o f  c o u r t . ·  O n  a p p e a l ,  t h i s  C o u r t  
~ 
J . , . ' " I  
c o n s t r u e d  t h e  s t a t u t e  o n l y ~ a g a i n s t  
g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  
( 1 9 6 4 ) ;  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 , 5 8 5  ( 1 8 9  
( 1 i t : i r 1 )  
2 5  
S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U  9 7 1  .  
e o  1 5  S t a t .  3 7 / .  S e e  o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 ( ) . .  )  - t  
l l ~  
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t h e  u s e  o f  t h e  s p e c i f i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  
u n d e r  t h e  r a n t  o f  i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  
t h a t  t h e  s t a t u t e  "  · o u l d  n o ~  p r e v e n t  t h e  u s e  o f  h i s  t e s t i -
Q1 o n y  t o  s ~ a r c h  o  t  o t h e r  t e s t i m o n  t o  b e  u s e d  i n  e v i -
J : ; " ; ; c e  a g a i n s t  h i m . " · ,  S i n c e  t h e  1 8 6 8  A c t ,  a s  c o n s t r u e d  
b y  t h e  C o u r t .  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m -
n r n n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y .  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  
A c c o r d i n g l y ,  u n d e r  t h e  p r i n c i p l e  t h a t  a  g r a n t  o f  i m -
m u n i t y  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e ,  a n d  i s  n o t  s u f f i -
c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e ,  
u n l e s s  t h e  s c o p e  o f  t h e  g r a n t  o f  i m m u n i t y  i s  c o e x -
t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e } ;  t h e  w i t n e s s '  
r e f u s a l  t o  t e s t i f y  , m s  h e l d  p r o p e r .  I n  t h e  c o u r s e  o f  i t s  
o p i n i o n ,  t h e  C o u r t  m a d e  t h e  f o l l o , Y i n g  s t a t e m e n t .  o n  
w h i c h  p e t i t i o n e r s  h e a v i l y  r e l y :  
" · W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  
[ T h e  i m m u n i t y  s t a t u t e  u n d e r  c o n s i d e r a t i o n ]  d o e s  
n o t  s u p p l y  a  c o m p l e t e  p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  
a g a i n s t  \ Y h i c h  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e -
s i g n e d  t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i b i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  
a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b -
s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  
~ e  t o  w h i c h  t h e  q u e s t i o n  r e l a t e s . "  1 4 2  U .  S . ,  
a t  5 8 5 - 5 8 6 .  
~ C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 4  ( 1 8 9 2 ) .  
~ P r e c i s e l y ,  t h e  C o u r t  h e l d  " t h a t  l e g i s l a t i o n  c a n n o t  a b r i d g e  a  
c o n s t i t u t i o n a l  p r i v i l e g e ,  a n d  t h a t  i t  c a n n o t  r e p l i t c e  o r  s u p p l y  [ s i c ]  
o n e ,  a t  l e a s t  u n l e s s  i t  i s  s o  b r o a d  a s  t o  h a m  t h e  s a m e  e x t e n t  i n  
s c o p e  a n d  e f f e c t . "  1 4 2  U .  S . ,  a t  5 8 5 .  S e e  M u r p h y  v .  W a t e r f r o n t  
@  C o m m ' n ,  3 7 8  U .  S .  f ,  5 4 ,  7 8  ( 1 9 6 4 ) .  
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1 1  
S i x t e e n  d a y s  a f t e r  t h e  C o u 1 1 s e l m a n  d e c i s i o n ,  a  n e w  i m -
m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,
3
l  w h o  
u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  A c t  
\ Y O t i l d  b e  i m  ) o s s i b l e  i n  t h e  a b s e n c e  o f  a n  e f f e c t i v e  i m -
m u n i t y  s t a t u t e . "  T h e  b i l l ,  " · l : ! l c h  b e c a m e  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 , i \ r n s  d r a f t e d  s p e c i f i c a l l y  
2>➔ t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  
a  o v e . '  ·  T h e  n e w  A c t h x o v i d e d  t h a t :  
" n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  a n y  
p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  a n y  t r a n s -
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w h i c h  d o e s  n o t  " a f f o r d  [  t h e ]  a b s o l u t e  i m m u n i t y  a g a i n s t  
f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n ,  w a s  
d r a f t e d  t o  m e e t  " · h a t  C o n g r e s s  j u d g e d  t o  b e  t h e  c o n -
~ u a l  b a s i s  o f  C o u n s e l m a n ,  a s  e l a b o r a t e d  i n  s u b s e q u e n t  
d e c i s i o n s  o f  t h e  C o u r t ,  n a m e l y .  t h a t  i m m u n i t y  f r o m ; µt h e  
3  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m  i s  c o e x t e n s i v e  ·w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e . '  ·  
T h e  s t a t u t e ' s  e x p l i c i t  p r o s c r i p t i o n  o f  t h e  u s e  i n  a n y  
c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m -
p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a -
t i o n ) "  i s  c o n s o n a n t  w i t h  F i f t h  A m e n d m e n t  s t a n d a r d s .  
W e  h o l d  t h a t  s u c h  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  
i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i -
/  ~ s t a t u t e .  I n  c o m m e n t i n g  o n  i t s  p r o p o s a l  i n  a  s p e c i a l  r e p o r t  
~ 1 e - P r e s i d e n t ,  t h e  C o m m i s s i o n  s a i d :  
" W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  i m m u n i t y  f r o m  u s e  f o r  
i m m u n i t y  f r o m  p r o s e c u t i o n  m e e t s  c o n s t i t u t i o n a .l  r e q u i r e m e n t s  f o r  
O \ · e r c o m i n g  t h e  c l a i m  o f  p r i Y i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  o n l y  
G l
o n s e q u e n ~ e  j l o w i n g  f r o m  a .  v i o l a t i o n  o f  t h e  i n d i v i d u a l ' s  c o n s t i t u -
Y  n a l  r i g h t f t o  b e  p r o t e c t e d  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  
s  c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  h i s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  
b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  i m m u n i t y  i s  t h u s  o f  t h e  
s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  e v e n  t h o u g h  u n i n t e n t i o n a l l y ,  c o n -
f e r r e d  a s  t h e  r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e n f o r c e m e n t  
o f f i c e r s . "  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  o n  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  W o r k i n g  P a p e r s  
o f  t h e  C o m m i s s i o n ,  i 4 < J . c i  ~ 4 4 ~  (  1 9 7 0 ) .  
T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  w a s  b a s e d  i n  l a r g e  p a r t  o n  a  
c o m p r e h e n s i v e  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  o f  t h i s  
C o u r t  p r e p a r e d  f o r  t h e  C o m m i s s i o n  b y  P r o f .  R o b e r t  G .  D i x o n ,  J r . ,  
o f  t h e  G e o r g e  W a s h i n g t o n  U n i v e r s i t y  L a w  C e n t e r ,  a n d  t r a n s m i t t e d  
t o  t h e  P r e s i d e n t  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  C o m m i s s i o n  . .  
~
S e e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  
r k i n g  P a p e r s ,  1 4 0 5 - 1 4 4 4  ( 1 9 7 0 ) .  
n  S e e  S .  R e p .  N o .  9 1 - 6 1 7 ,  9 1 s t  C o n g . ,  1 s t  S e s s . ,  5 1 - 5 6 ,  1 4 5  ( 1 9 6 9 ) ;  
H .  R .  R e p .  N o .  9 1 - 1 5 4 9 ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  4 2  ( 1 9 7 0 ) .  
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m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  a  g r a n t  o f  
i m m u n i t y  m u s t  a f f o r d  p r o t e c t i o n  c o m m e n s u r a t e  w i t h  
t h a t  a f f o r d e d  b y  t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
T r a n s a c t i o n a l  i m m u n i t y ,  ' \ ' v h i c h  a c c o r d s  f u l l  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  r e l a t e s ,  a f f o r d s  t h e  w i t n e s s  c o n s i d e r a b l y  b r o a d e r -
p r o t e c t i o n  t h a n  d o e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  p r i v i l e g e  h a s  n e v e r  b e e n  c o n s t r u e d  t o  m e a n  t h a t  
o n e  w h o  i n v o k e s  i t  c a n n o t  s u b s e q u e n t l y  b e  p r o s e c u t e d .  
I  t s  s o l e  c o n c e r n  i s  t o  a f f o r d  p r o t e c t i o n  a g a i n s t  b e i n g  
" f o r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  
' p e n a l t i e s  a f f i x e d  t o  . . .  c r i m i n a l  a c t s . ' "  f  I m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e -
r i v e d  d i r e c t l y  a n d  i n d i r e c t l y  t h e r e f r o m  a f f o r d s  t h i s  p r o -
t e c t i o n .  I t  p r o h i b i t s  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  
u s i n g  t h e  c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  
t h e r e f o r e  i n s u r e s  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e  
i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
O u r  h o l d i n g  i s  ~ c o n s i s t e n t  w i t h  t h e  c o n c e p t [ Ja l  
b a s i s  o f  C o 1 t n s e l m a n .  T h e  C o 1 t n s e l m a n  s t a t u t e ,  a s  c o n -
s t r u e d  b y  t h e  C o u r t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o  
p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i -
d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  C o u r t  
r e p e a t e d l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
" c o u l d  n o t J  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s  
t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  
i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  p r o p e r t y ,  i n  a  c r i m -
i n a l  p r o c e e d i n g  .  .  "  1 4 2  U .  S . ,  a t  5 6 4 [  @  
t h a t  i t :  
" c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  o f  
w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  a t t r i b u t a b l e  
U l l m a n ) _ v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8 - 4 3 9  ( 1 9 5 6 ) ,  q u o t i n g  
' B o y d  \ " .  U n i t e d  S t a t e s ,  1 1 6  U .  S .  6 1 6 ,  6 3 4  ( 1 8 8 6 ) .  S e e  K n a p p  v _  
S c h w e i t z e r ,  3 5 7  U . S .  3 7 1 ,  3 8 0  ( 1 9 5 8 ) .  
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d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  g i v e  u n d e r  c o m -
p u l s i o n ,  a n d  o n  , v h i c h  h e  m i g h t  b e  c o n v i c t e d ,  w h e n  
o t h e r w i s e ,  a n d  i f  h e  h a d  r e f u s e d  t o  a n s w e r ,  h e  c o u l d  
n o t  p o s s i b l y  h a v e  b e e n  c o n v i c t e d . "  1 4 2  U .  S . ,  a t  
5 6 4 ,  
a n d  t h a t  i t :  
" a f f o r d s  n o  p r o t e c t i o n  a g a i n s t  t h a t  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  a  
k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  s o u r c e s  
o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  m e a n s  o f  
1 h e  b a s i s  
0
( "  4 k e .  1 w i c t i n g  t h e  w i t n e s s  o _ i y a r t y . "  1 4 2  U .  S .  a t  5 8 6 .  
C o u l " ' t . . . s  J . e e i ~ i c r \  ·  .  t• e i - t e t > a r e l i n  U l l m a n  ' ·  U n i t e d  S t a t e s ,  
· i J  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 ) ,  ~ P , , ! ' l - ' ' f , 1 1 e  C o u r  ~
r e c o a . , n i  - - - : : . ~ - : - " ' , "  t h e  C o u n s e l m a n  s t a t u t e  w a s  i n s u f f i c i e n t :  
J _ , /  
" b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  i n -
f o r m a t i o n  o b t a i n e d  f r o m ,  t h e  c o m p e l l e d  t e s t i m o n y . "  
3 5 0  U .  S . ,  a t  ~ 3 7 .  ( E m p h a s i s  s u p p l i e d . )  
S e e  a l s o  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l n i a n  r e l i e d  u p o n  b y  p e t i -
t i o n e r s  w a s  u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  c a n -
n o t  b e  c o n s i d e r e d  b i n d i n g  a u t h o r i t y . "  
~ C f . T h e  S u p r e m e  C o u r t ,  1 9 6 3  T e r m ,  7 8  H a n - .  L .  R e v .  1 7 9 ,  2 3 0  
( 1 9 6 4 ) .  L a n g u a g e  s i m i l a r  t o  t h e  C o u n s e l m a n  d i c t u m  c a n  b e  f o u n d  i n  
B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  5 9 4 - 5 9 5  ( 1 8 9 6 ) ,  a n d  H a l e  v .  H e n k e l ,  
: 2 0 1  U . S .  4 3 ,  6 7  ( 1 9 0 6 ) .  B r o w n  a n d  H a l e ,  h o w e Y e r ,  u l \ " o l r n d  s t a t -
u t e s  w h i c h  w e r e  c l e a r l y  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i Y i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n ,  a s  t h e y  p r o , · i d e d  f u l l  i m m u n i t y  f r o m  p r o s e c u t i o n  
" f o r  a n d  o n  a c c o u n t  o f  a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g ,  
w h i c h  h e  m a y  t e s t i f y  o r  p r o d u c e  e v i d e n c e  . . . .  "  1 6 1  U .  S . ,  a t  5 9 4 ;  
2 0 1  U .  S . ,  a t  6 6 .  T h e  s a m e  i s  t r u e  o f  S m i t h  v .  U n i t e d  S t a t e s ,  3 3 7  
U .  S .  1 3 7 ,  1 4 1 ,  1 4 6  ( 1 9 4 9 ) ,  a n d  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  
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1 5  
I n  M u r p h y  v .  W a t e r f r o n t  C 0 1 n m ' n ,  3 7 8  U .  S .  5 2  
( 1 9 6 4 ) ,  t h e  C o u r t  c a r e f u l l y  c o n s i d e r e d  i m m u n i t y  f r o m  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m .  T h e  M u r p h y  p e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  t e s -
t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s -
s i o n  o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  
c e r t a i n  q u e s t i o n s  o n  t h e  g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  
t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  i m -
m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  
a i 1 d  N e w  Y o r k . f  T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  
h o w e v e r ,  o n  t h e  g r o u n d  t h a t  t h e i r  a n s w e r s  m i g h t  t e n d  
t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  t h e  
i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d -
j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  ~ 
b y  t h e  N e w  J e r s e y  S u p r e m e  C o u r t f  
t r o l  B o a r d ,  3 8 2  U .  S .  7 0  ( 1 9 6 5 ) ,  s o m e  o f  t h e  C o u n s e l m a n  l a n g u a g e  
u r g e d  u p o n  u s  b y  p e t i t i o n e r s  w a s  a g a i n  q u o t e d .  B u t  A l b e r t s o n ,  
l i k e  C o u n s e l m a n .  i n v o l v e _ 9 p _ a n  i m m u n i t y  s t a t u t e  w h i c h  w a s  h e l d  I D , . . /  
, /  
/  
s u f f i c i e n t  f o r  f a i l u r e  t o  P 1 \ e i b i t  t h e  u s e  o f  t f . i ~ ' o H · t 1 ~ 1 r ' t t ~ ! ! ~ t i ~ 1 1 : t ~ 1 1 ; r ~ . , ; # l e ~ 1 1 ~ g ! § s : " : ! a ~ J ~- . . . : : ~ { _ , , - - ' . ' t . : t " : " : : - " " . ~ , ; ; - ~ r - - . . . . .  
~ e v i d e n c e  d e r i v e d  f r o m  c o m p e l l e d  a d m i s s i o n ,  3 8 2  U .  S . ,  a t  8 0 .  o J 1 .  e .  ! . ( - S e .  .  •  \  , I '  
I n  A d a m s  v .  M a r y l a n d ,  3 4 7  U . S .  1 7 9 ,  1 8 2  ( 1 9  4 ) ,  a n d  i n  U n i t e d  e o r n p e l l e J  o J , t t , . s f ' C l l S \  ✓
1 
S t a t e s  " ·  1l f o r d o c  ,  2 8 4  U .  S .  1 4 1 ,  1 4 9  ( 1 9 3 1 ) .  t h e  C o u n s e l m a n .  ~ a . f l  ' ' i n t 1 e . s . J . i f l f & r J  
d i c t u m  w a s  r e f e r r e  t o  a s  t h e  p r i n c i p l e  o f  C o u n s e l m a n .  T h e  r e f e r - . a J  , t  
e n c e s  w e r e  i n  t h e  c o n t e x t  o f  a n c i l l a r y  p o i n t s  n o t  c s ~ c n t i a l  t o  t h e  / e  •  
~ o n s  o f  t h e  C o u r t .  T h e  A d a m s  C o u r t  d i d  n o t e  h o " · e v e r  t h a  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  p r o h i b i t  h e  " u s e "  o f  c o m p e l l e d  
s e l f - i n c r i m i n a t o r y  t e s t i m o n y .  3 4 7  U .  S . ,  a  1 8 1 .  I n  a n > '  c w · n t ~  
C o u r t  i n  U l l m m i ) . .  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 3 6 - 4 3 7  ( 1 9 5 6 ) ,  _ : . : : : - - - . . - - - - ~  
r e c o g n i z e d  t h a t  t h e  r a t i o n a l e  o f  C o u n s e l m a n  w a s  t h a t  t h  s t a t u t e  u ; u f l s e l t \ ~ ! !  
f k e  J T  w a s  i n s u f f i c i e n ~  f o r  f a i l u r e  t o  p r o h i b i ' Q u ~ e  o f  e v i d e n c e  d e r i ~ r d  f r o m  
i  
I  c o m p e l l e d  t e s t 1 m o n > · ·  S e c  a b o  A r n d s t e i n  v .  M c C a r t h y .  2 a 4  U .  S  .  
. , . a  l  1 1  1 3  ( 1 9 2 0 ) .  
- ,  - - - ,  T h e  W a t e r f r o n t  C o m m i s s i o n  o f  N e w  Y o r k  H a r b o r  i s  a  b i s t a t e  
- - b o d  e s t a b l i ~ h e d  u n d e r  a n  i n t e r s t a t e  c o m p a c t  a p p r m · e d  b y  C o n g r e s s .  
6 7 ~ t a t .  ' = - - _ .  
I n  r e  ' A p p l i c a t i o n  o f  W a t e r f r o n t  C o m m ' n  o f  N .  Y .  H a r b o r ,  
3 9 . N .  J .  4 3 6 ,  1 8 9  A .  2 d  3 6  ( 1 9 6 3 ) .  
✓ 
/  
, /  
✓ 
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T h e  i s s u e  b e f o r e  t h e  C o u r t  i n  M u r p h y  w a s  w h e t h e r  
N e w  J e r s e y  a n d  K e w  Y o r k  c o u l d  c o m p e l  t h e  w i t n e s s e s ,  
w h o m  t h e s e  S t a t e s  h a d  i m m u n i z e d  f r o m  p r o s e c u t i o n  
u n d e r  t h e i r  l a w s ,  t o  g i v e  t e s t i m o n y  w h i c h  m i g h t  t h e n  
b e  u s e d  t o  c o n v i c t  t h e m  o f  a  f e d e r a l  c r i m e .  S i n c e  N e w  
J e r s e y  a n d  N e w  Y o r k  h a d  n o t  p u r p o r t e d  t o  c o n f e r  i m -
m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n ,  t h e  C o u r t  w a s  f a c e d  
w i t h  t h e  q u e s t i o n  w h a t  l i m i t a t i o n s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  i m p o s e d  o n  t h e  p r o s e c u t o r i a l  p o w e r s  o f  
t h e  F e d e r a l  G o v e r n m e n t ,  a  n o n i m m u n i z i n g  s o v e r e i g n .  
A f t e r  u n d e r t a k i n g  a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e . + Y t h e  C o u r t  o v e r t u r n e d  t h e  
r u l e  t h a t  o n e  j u r i s d i c t i o n  w i t h i n  o u r  f e d e r a l  s t r u c t u r e  
m a y  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  
b e  u s e d  t o  c o n v i c t  h i m  o f  a  c r i m e  i n  a n o t h e r  j  u r i s d i c -
t i o n . 4 2  T h e  C o u r t  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  
a t i v e- 1 n v e s t i g a t i n g  l , ' o m r n i t t e e ,  
4 2  
R e c o n s i d e r a t i o n  o f  t h e  r u l e  t h a t  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
d o e s  n o t  p r o t e c t  a  w i t n e s s  i n  o n e  j u r i s d i c t i o n  a g a i n s t  b e i n g  c o m -
p e l l e d  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  b e  u s e d  t o  c o n v i c t  h i m  i n  
a n o t h e r  j u r i s d i c t i o n  w a s  m a d e  n e c e s s a r y  b y  t h e  d e c i s i o n  i n  M a l l o y  v .  
H o g a n ,  3 7 8  U .  S .  1  ( 1 9 6 4 ) ,  i n  w h i c h  t h e  C o u r t  h e l d  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  a p p l i c a b l e  t o  t h e  S t a t e s  t h r o u g h  t h e  F o u r t e e n t h  
A m e n d m e n t .  M u r p h y  v .  W a t e r f r o n t  C o r n r n ' n ,  3 7 8  U .  S .  5 2 ,  5 7  
( 1 9 6 4 ) .  
_ _ p . - - -
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s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  
w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  i n c r i m -
i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  
t h i s  p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  
i t ,  t h e  C o u r t  h e l d  t h e  c o n s t i t u t i o n a l  r u l e  t o  b e  t h a t :  
- - -
" a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  g i v e  t e s t i -
m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  u n d e r  f e d e r a l  l a w  
u n l e s s  t h e  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  
b e  u s e d  i n  a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n -
n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  
W e  c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  i m p l e m e n t  
t h i s  c o n s t i t u t i o n a l  r u l e  a n d  a c c o m m o d a t e  t h e  i n t e r -
e s t s  o f  t h e  S t a t e  a n d  F e d e r a l  G o v e r n m e n t  i n  i n v e s -
t i g a t i n g  a n d  p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n -
m e n t  m u s t  b e  p r o h i b i t e d  f r o m  m a k i n g  a n y  s u c h  u s e  /  
o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s . "  
4 3  
~ U .  S . ,  N  
a t  7 9 .  
T h e  C o u r t  w e H t  0 R .  t o  ' 3 ~ 1 3 a a s i g 0  t h a t  t h i s  r u l e  l e f t  t h e  
~ t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  
t h e  w i t n e s s  h a d  i m m u n i t y  o n l y  f r o m  t h e  u s e  o f  t h e  
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  " i n  
s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  
c l a i m e d  h i s  p r i v i l e g e  i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  
o f  i m m u n i t y . "  3 7 8  U .  S . ,  a t  7 9 .  
I t  i s  t r u e  t h a t  i n  M u r p h y  t h e  C o u r t  w a s  n o t  p r e s e n t e d  
w i t h  t h e  p r e c i s e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e ,  w h e t h e r  
~ u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  ~ m o n y  m a y  d o  
4 3  
A t  t h i s  p o i n t  t h e  C o u r t  a d d e d  t h e  f o l l o w i n g  ~ " O n c e  
a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o' i ' i , ' " " ' t l i e  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e n c e  
i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  a n  i n d e p e n d e n t ,  l e g i t i -
m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
I f  t r a n s a c t i o n a l  i m m u n i t y  h a d  b e e n  d e e m e d  t o  b e  t h e  " c o n s t i t u t i o n a l  
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/  s o  b y  g r a n t i n g  o n l y  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  f o r  
~ J e r s e y  a n d  N e w  Y o r k  h a d  g r a n t e d  p e t i t i o n e r s  t r a n s -
a c t i o n a l  i m m u n i t y .  T h e  C o u r t  h e r e t o f o r e  h a s  n o t  
s q u a r e l y  c o n f r o n t e d  t h i s  q u e s t i o n , - '
4  
b e c a u s e  p o s t - C o u n -
s e l m a n  i m m u n i t y  s t a t u t e s  r e a c h i n g  t h e  C o u r t  e i t h e r  h a v e  
f o l l o , Y e d  t h e  p a t t e r n  o f  t h e  1 8 9 3  A c t  i n  p r o v i d i n g  t r a n s -
a c t i o n a l  i m m u n i t y ; ' "  o r  h a v e  b e e n  f o u n d  d e f i c i e n t  f o r , . . . - - -
f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  a l l  e v i d e n c e  d e r i v e d  f r o m  
1  
c o m p e l l e d  t e s t i m o n y . ' " '  B u t  b o t h  t h e  r e a s o n i n g  o f  t h e  
C o u r t  i n  M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  t h e  
c o n c l u s i o n  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o n -
s t i t u t i o n a l l y  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  
o f  t h e  p r i v i l e g e .  S i n c e  t h e  p r i v i l e g e  i s  f u l l y  a p p l i c a b l e  
a n d  i t s  s c o p e  i s  t h e  s a m e  w h e t h e r  i n v o k e d  i n  a  s t a t e  o r  
i n  a  f e d e r a l  j u r i s d i c t i o n . "  t h e  M u r p h y  c o n c l u s i o n  t h a t  a  
p r o h i b i t i o n  o n  u s e  a n d  d e r i v a t i v e  u s e  s e c u r e s  a  " · i t n e s s '  
F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  i n f r i n g e m e n t  b y  t h e  
F e d e r a l  G o v e r n m e n t  d e m o n s t r a t e s  t h a t  i m m u n i t y  f r o m  
u s e  a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  
t h e  p r i v i l e g e .  A s  t h e  N l u r p h y  C o u r t  n o t e d ,  i m m u n i t y  ,  
4 4  
S e e ,  e .  g . ,  C a l i f o r n i a  v .  B y e r s ,  4 0 2  U .  S .  4 2 4 ,  4 4 2  n .  3  ( 1 9 7 1 )  
( H a r l a n ,  J . ,  c o n c u r r i n g ) ,  U n i t e d  S t a t e s  v .  F r e e d ,  4 0 1  U . S .  6 0 1 , 6 0 6  
n .  1 1  ( 1 9 7 1 ) ;  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) ;  S t e v e n s  
v .  M a r k s ,  3 8 3  U .  S .  2 3 4 ,  ~ ( 1 9 6 6 ) .  
4 5  
E .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  1 9 6 4  ·  
& - 1 \ l e t h  \ .  o ' n i L i  ~ t r z t e s ,  3 3 1  U  S  ] 3 1  ( l Q i 9 ' n  U l l m a n  V .  U n i t e d  
' S t a t e s ,  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 )  ; l H a l e  v .  H e n k e l ,  2 0 1  U . S .  4 3  ( 1 9 0 6 ) ;  
J a c k  v .  K a n s a s ,  1 9 9  U . S .  3 7 2  ( 1 9 0 5 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  
5 9 1  ( 1 8 9 6 ) .  S e e k 1 .  ' t : a a p i a . ,  
~ , + d  s + c , ~  " .  M - , " : a j  
3 1 ' 7  l {  , s ,  4 2 ¥  ( . 1 4 4 3 . ) _ ;  
4 6  
E .  g . ,  A l b e r t s o n v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a . r d ,  3 8 2  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) ;  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
4 7  
I n  M a l l o y  v .  H o g a n ,  3 7 8  U .  S .  1 ,  1 0 - 1 1  ( 1 9 6 4 ) ,  t h e  C o u r t  h e l d  
t h a t  t h e  s n m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t  o r  s c o p e  o f  
t h e  p r i v i l e g e  i n  s t a t e  n n d  i n  f e d e r a l  p r o c e e d i n g s ,  b e c a u s e  t h e  s a m e  
s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  R i g h t s  i s  i n v o l v e d .  T h e  M u r p h y  
C o u r t  e m p h a s i z e d  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s n m e  i n  
s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s .  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  
3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
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1 9  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  " l e a v e s  t h e  w i t n e s s  a n d  t h e  
F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  
a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e "  
4 8  
i n  t h e  
a b s e n c e  o f  a  g r a n t  o f  i m m u n i t y .  T h e  M u r p h y  C o u r t  
w a s  c o n c e r n e d  s o l e l y  w i t h  t h e  d a n g e r  o f  i n c r i m i n a t i o n  
u n d e r  f e d e r a l  l a \ \ - ,  a n d  h e l d  t h a t  i m m u n i t y  f r o m  u s e  a n d  
d e r i v a t i v e  u s e  w a s  s u f f i c i e n t  t o  d i s p l a c e  t h e  d a n g e r .  
. /  
T h i s  p r o t e c t i o n  c o e x t e n s i v e  , r i t h  t h e  p r i v i l e g e  i s  t h e  d e -
g r e e  o f  p r o t e c t i o n  w h i c h  t h e  C o n s t i t u t i o n  r e q u i r e s ,  a n d  
~ - - - - " ' , _ _  _ _  
i s  a l l  t h a t  t h e  C o n s t 1 t u t 1 o n  r e q m r e ~  e v e n  a g a i n s t  J U ~ i i : - : ; ; 1 1 : : : : : - - '  
~ 
~ l ~ ' f c ~  ~ / v t t 1 \ l - . ' t  
T T t ! S  a . o z ~  
t J T £ 1 J e . £  
R ) O T f J O T f :  ' t ~  
d i c t i o n  c o m p e l l i n g  t e s t i m o n y  b  
0
· r a n t i n g  i m m u n i t y .  A s  
t h e  C o u r t  n o t e d  i n  G a r d n e r  Y .  B r o  e r i c k ,  3 9 2  U .  S .  2 7 3 ,  
2 7 6  ( 1 9 6 8 ) ,  " [ a ] n S \ Y e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  
t h e  p r i v i l e g e  i f  t h e r e  i s  i m m u n i t y  f r o m  f e d e r a l  a n d  s t a t e  
u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n -
n e c t i o n  w i t h  a  c r i n 1 i n a l  p r o s e c u t i o n  a g a i n s t  t h e  p e r s o n  
t e s t i f y i n g . "  
I V  
A l t h o u g h  a n  a n a l y s i s  o f  p r i o r  d e c i s i o n s  i n d i c a t e , '  t h a t  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  
t h e  p r i v i l e g e ,  w e  m u s t  c o n s i d e r  a d d i t i o n a l  a r g u m e n t s  a d -
v a n c e d  b y  p e t i t i o n e r s  a g a i n s t  t h e  s u f f i c i e n c y  o f  s u c h  
i m m u n i t y .  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  a f -
f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m -
m u n i t y  g r a n t  i s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
~ e t i t i o n e r s  a r g u e  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m -
- - ~ m u m t y  J ' . ¥ s  n o i J P r o t e c t  a  w i t n e s s  f r o m  v a r i o u s  p ~ e  
i n c r i m i n a t m g  u s e s  o f  t h e  c o m p e l l e d  t e s t i m o n y :  f o r  e x -
a m p l e ,  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f~o; ! !r. ! ; ;c! : : .e 1! !n! !e: : !n! J . \ - , w . i . u . . . . . . . : ' - t - ' 7 " . ~  
m a y  o b t a i n  l e a d s ,  n a m e s  o f  w i t n e s s e s  o r  o t h e r  i n f o r m a - •  
t i o n  n o t  o t h e r w i s e  a v a i l a b l e  w h i c h  m i g h t  r e s u l t  i n  a  
p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  a n d  p e r h a p s  i m p o s s i b l e ,  
t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y ,  b y  t e s t i m o n y  o r  c r o ' s s -
e x a m i n a t i o n ,  t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  t e s -
W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
✓ 
· m l  f k ~  _ f r \ , \ .  r  j >  
o f  + i t e _ _  h ~ T h  
A " ' ~ J J , " e . J - e : ~ ; ) ~  
✓ 
~ 
. .  
T h i s  a r g u m e n t  p r e s u p p o s e s  t h a t  t h e  s t a t u t e ' s  S8□peo­
h e R M : V e  p r o h i b i t i o n  e a - ~ s e - e ~ - @ e f f l ~ e . i l e a - e e s e i f f l @ R Y  w i l l  p r o v e  
i m p o s s i b l e  t o  e n f o r c e ,  T h e  s t a t u t e  p r o v i d e s  a  s w e e p i n g  
p r o s c r i p t i o n  o f  a n y  u s e ,  d i r e c t  o r  i n d i r e c t ,  o f  t h e  c o m -
p e l l e d  t e s t i m o n y  a n d  a n y  i n f o r m a t i o n  d e r i v e d  t h e r e f j r o m ~  
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t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  
j u r i s d i c t i o n  g r a n t i n g  t h e  i m m u n i t y .  
6  
~ _ J / ; . /  
W o e  ~ t a r y - - - - y ~ ~ h - 4 h ~ ~ ~  
"# T ri o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n -
_ - - : ! , . ~ - ~f. : : :o ~r m~ a: t ~i o~1~1  )~ m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s ~ 1  a n y  
~ - p . _? 9 ,  c r i m i n a l  c a s et  1 8  U . S .  C .  §  6 0 0 2 .  
- - - - - ' F : h i s - i s - a - s w o o 1 3 i + 1 g- 1 C ) F O s c r i p t , i o n - 0 f- a n y - u s e ,  d i r  
i n d i r e c t l y ,  o f  t h e  ·" C n m  l l e d  t e s t i m o n y - - o r - a n y - i - n -f o r m  
f  
t - i p n  d e r i v e a - t h e r e f r o  T h i s  t o t a l  p r o h i b i t i o n  o n  u s e  
p r o v i d e s  a  c o m p r e h e n s i v e  · s a f e g u a r d ,  b a r r i n g  t h e  u s e  o f  
c o m p e l l e d  t e s t i m o n y  a s  a n  " i n v e s t i g a t o r y  l e a d , "  f a n ~  
C t S  C l  r e s u . ( f  o f  b a r r i n g  t h e  u s e  o f  a n y  e v i d e n c e  o b t a i n e d  a s  a  r e s u l t  o f  
d i s c l . o s t J . l f ' S .  o c u s i n g  i n v e s t i g a t i o n  o n  a _  w i t n e s s  ~ - i t , - ~ ~ t t l " ' f f l l l - - e t ~ ' " " "  
A  1 w i t n o @ s  a c c o r d e d  t h i s  i m m u n i t y  u n d e r  
§  6 0 0 2 ,  a n d  s u b s e q u e n t l y  p r o s e c u t e d ,  i s  n o t  d e p e n d e n t  
f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  
g o o d  f a i t h  o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  
M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i -
f i e d ,  u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  
r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  f e d e r a l  a u -
t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i -
d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  
i s  n o t  l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  
: ! ! h  S e e ,  e .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2 ·  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) .  
, / '  
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h a s  b e e n  
c a n  b e  n o  J U S t l h c a t i o n  ~l l 1  r e a s o n  o r  p o 1 i c y  f o r  a r g u i n g  
t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  a m n e s t y  g r a n t  w h e r e ,  
a c t i n g  p u r s u a n t  t o  s t a t u t ~  t e s t i m o n y  i s  c o m p e l l e d  i n  
e x c h a n g e  f o r  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  w h e n  
n o  s u c h  a m n e s t y  i s  r e q u i r e d  w h e r e  t h e  g o v e r n m e n t ,  a c t -
i n g  w i t h o u t  c o l o r a b l e  r i g h t ,  c o e r c e s  a  d e f e n d a n t  i n t o  i n -
c r i m i n a t i n g  h i m s e l f ,  i , t  ,  i o l a t e s  h i s  F ' o m  b h  A r n e m : h l i ) 0 , R ~  
I ! ~  
W e  c o n c l u d e  t h a t  t h e  ~ m u n i t y  p r o v i d e d  b y  
1 8  U .  S .  C .  §  6 0 0 2  l e a v e s  t h e  , . . . - i t n e s s  a n d  t h e  p r o s e c u t o r i a l  
a u t l ; ; i t i e s  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  
w i t n e s s  h a d  c l a i m e d  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  i m m u n i t y  t h e r e f o r e  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  
a n d  s u f f i c e s  t o  s u p p l a n t  i t .  T h e  j u d g m e n t  o f  t h e  C o u r t  
o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a c c o r d i n g l y  i s  
A f f i r m e d .  
M R .  J u s T I C E  B R E N N A N  a n d  l V l R .  J U S T I C E  R E H N Q U I S T  
t o o k  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h i s  c a s e .  
t t  .  , , , {  e : t e c o m p , n £ U t 1 1  
s t t f e q u c l ~ ' S  
_ 1 1 - -
T o :  T h e  Ch i e f  J u s t i c e  
F I L E  
. O P Y  
P L E A S E  R E T U R N  
T O  E l L E  /  
3 r d  D R A F T  
M r .  J u s t i c e  D o u g l a s  
Mr .  J u c t i c e  Br e n n a n  
M r .  J u s t i c e  S t e w a r t  
M r .  J u s t i c e  Wh i t e  
M r .  J u s t i c e  Ma r s h a l l  
M r .  J u s t i c e  B l a c k r n u n  
. M r .  J u s t i c e  R e h n q u i s t  
F r P J i l :  P o w e l l ,  J .  
S U P H E M P i  C O U R T  OF  T H R  U N I T E D  S T A T E ~  
C i r c u l a t e d :  
- - - - -
N o .  7 0 - 1 1 7  
R e c i r c u l a t e d :  M A Y  1  7  1 9 7 2  
C h a r l e s  J o s e p h  K a s t i g a r  a n d  
M i c h a e l  G o r e a n  S t e w a r t ,  
P e t i t i o n e r s ,  
V .  
U n i t e d  S t a t e s .  
O n  W r i t  o f  C e r t i o r a r i  t o  
t h e  U n i t e d  S t a t e s  C o u r t  
o f  A p p e a l s  f o r  t h e  
N i n t h  C i r c u i t .  
[ A p r i l  - ,  1 9 7 2 ]  
M R .  J u S T I C E  P o w E L L  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  
C o u r t .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t  m a y  c o m p e l  t e s t i m o n y  f r o m  a n  u n -
w i l l i n g  w i t n e s s ,  w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i -
l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  
o n  t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i -
m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m -
m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  
S t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  
o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t  b e l i e v e d  t h a t  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  F i f t h  A m e n d m e n t  
p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  t h e  G o v -
e r n m e n t  a p p l i e d  t o  t h e  D i s t r i c t  C o u r t  f o r  a n  o r d e r  d i -
r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  
e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  u n d e r  a  g r a n t  o f  i m -
m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  U .  S .  C .  §  6 0 0 2 - 6 0 0 3 .  
P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  c o n t e n d i n g  p r i -
m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  p r o v i d e d  b y  t h e  
s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  w a s  n o t  s u f f i c i e n t  
t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t h e i r  t e s t i m o n y .  
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T h e  D i s t r i c t  C o u r t  r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  
p e t i t i o n e r s  t o  a p p e a r  b e f o r e  t h e  g r a n d  j u r y  a n d  a n s w e r  
i t s  q u e s t i o n s  u n d e r  t h e  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  b u t  r e f u s e d  t o  a n s w e r  q u e s t i o n s ,  
a s s e r t i n g  t h e i r  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m -
i n a t i o n .  T h e y  w e r e  b r o u g h t  b e f o r e  t h e  D i s t r i c t  C o u r t ,  
a n d  e a c h  p e r s i s t e d  i n  h i s  r e f u s a l  t o  a n s w e r  t h e  g r a n d  
j u r y ' s  q u e s t i o n s ,  n o t w i t h s t a n d i n g  t h e  g r a n t  o f  i m m u n i t y .  
T h e  c o u r t  f o u n d  b o t h  i n  c o n t e m p t ,  a n d  c o m m i t t e d  
t h e m  t o  t h e  c u s t o d y  o f  t h e  A t t o r n e y  G e n e r a l  u n t i l  
e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  j u r y ' s  q u e s t i o n s  o r  
t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d .
1  
T h e  C o u r t  o f  
A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  v .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A 9  1 9 7 1 ) .  T h i s  C o u r t  
g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i o n  
w h e t h e r  t e s t i m o n y  m a y  b e  c o m p e l l e d  b y  g r a n t i n g  i m -
m u n i t y  f r o m  t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
e v i d e n c e  d e r i v e d  t h e r e f r o m  (  " u s e  a n d  d e r i v a t i v e  u s e "  
i m m u n i t y ) ,  o r  " · h e t h e r  i t  i s  n e c e s s a r y  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i -
m o n y  r e l a t e s  ( " t r a n s a c t i o n a l "  i m m u n i t y ) .  4 0 2  U .  S .  
9 7 1  ( 1 9 7 1 ) .  
I  
T h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  p e r s o n s  t o  t e s t i f y  
i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n m e n t a l  
a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  j u r i s -
p r u d e n c e . "  T h e  p o w e r  w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b -
l i s h e d  b y  s t a t u t e  i n  E n g l a n d  a s  e a r l y  a s  1 5 6 2 ,
3  
a n d  L o r d  
B a c o n  o b s e r v e d  i n  1 6 1 2  t h a t  a l l  s u b j e c t s  o w e d  t h e  K i n g  
1  
T h e  c o n t e m p t  o r d e r  w a s  i s s u e d  p u r s u a n t  t o  2 8  U .  S .  C .  §  1 8 2 6 .  
~ F o r  a  c o n c i s e  h i s t o r ~ ·  o f  t e s t i m o n i a l  c o m p u l s i o n  p r i o r  t o  t h e  
a d o p t i o n  o f  o u r  C o n s t i t u t i o n ,  s e e  8  J .  W i g m o r e ,  E Y i d e n c e  §  2 1 9 0  
( M c N a u g h t o n  r e , · .  1 9 6 1 ) .  S e e  U l l m a n n \ ' .  U n i t e d  S t a t e s ,  3 5 0  U . S .  
4 2 2 ,  4 3 9  1 1 .  1 5  ( 1 9 5 6 ) :  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3  ( 1 9 1 9 ) .  
3  
S t a t u t e  o f  E l i z a b e t h ,  5  E l i z .  I ,  c .  9 ,  §  1 2  ( 1 5 6 2 ) .  
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3  
t h e i r  " k n o w l e d g e  a n d  d i s c o v e r y . "  
4  
W h i l e  i t  i s  n o t  c l e a r  
w h e n  g r a n d  j u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  
g e n e r a l  c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  
r i g h t  t o  e v e r y  m a n ' s  e v i d e n c e "  " ' a s  c o n s i d e r e d  a n  " i n -
d u b i t a b l e  c e r t a i n t y "  w h i c h  " c a n n o t  b e  d e n i e d "  b y  1 7 4 2 . "  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y .  a n d  t h e  c o r r e s p o n d i n g  
d u t y  t o  t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  S i x t h  A m e n d -
m e n t  r e q u i r e m e n t s  t h a t  a n  a c c u s e d  b e  c o n f r o n t e d  w i t h  
t h e  w i t n e s s e s  a g a i n s t  h i m ,  a n d  h a v e  c o m p u l s o r y  p r o c -
e s s  f o r  o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  C o n -
g r e s s  r e c o g n i z e d  t h e  t e s t i m o n i a l  d u t y  i n  t h e  J u d i c i a r y  
A c t  o f  1 7 8 9 ,  w h i c h  p r o v i d e d  f o r  c o m p u l s o r y  a t t e n d a n c e  
o f  w i t n e s s e s  i n  t h e  f e d e r a l  c o u r t s .
6  
M R .  J u s T I C E  W H I T E  
n o t e d  t h e  i m p o r t a n c e  o f  t h i s  e s s e n t i a l  p o w e r  o f  g o v e r n -
m e n t  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  M u r p h y  v .  W a t e r f r o n t  
C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 3 - 9 4  ( 1 9 6 4 ) :  
" A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  o f  t h e  
p o w e r s  o f  t h e  S t a t e s  a s  w e l l  a s  t h e  F e d e r a l  G o v e r n -
m e n t  t o  a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n -
m e n t  i n  a n  o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  
c o m p e l  r e s i d e n t s  t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  
j u r i e s  o r  a g e n c i e s .  S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  
U .  S .  2 7 3 .  S u c h  t e s t i m o n y  c o n s t i t u t e s  o n e  o f  t h e  
G o v e r n m e n t ' s  p r i m a r y  s o u r c e s  o f  i n f o r m a t i o n . "  
•  C o u n t e s s  o f  S h r e w s b u r y ' s  C a s e ,  2  H o w e l l ' s  S t a t e  T r i a l s  7 6 9 ,  
7 7 8  ( 1 6 1 2 ) .  
5  
S e e  t h e  p a r l i a m e n t a r y  d e b a t e  o n  t h e  B i l l  t o  I n d e m n i f y  E \ · i -
d e n c e ,  p a r t i c u l a r l y  t h e  r e m a r k s  o f  t h e  D u k e  o f  A r g y l e  a n d  L o r d  
C h a n c e l l o r  H a r d w i c k e ,  r e p o r t e d  i n  1 2  T .  H a n s a r d ,  P a r l i a m e n t a r y  
H i s t o r y  o f  E n g l a n d  6 7 5 ,  6 9 3  ( 1 8 1 2 ) .  S e e  a l s o  P i e m o n t e  v .  U n i t e d  
S t a t e s ,  3 6 7  U .  S .  5 5 6 ,  5 5 9  n .  2  ( 1 9 6 1 ) ;  U l l m a n n  v .  U n i t e d  S t a t e s ,  
3 5 0  U .  S .  4 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1 ,  
6 0 0  ( 1 8 9 6 ) .  
6
1  S t a t .  7 3 ,  8 8 - 8 9  ( 1 7 8 9 ) .  
4  
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B u t  t h e  p o w e r  t o  c o m p e l  t e s t i m o n y  i s  n o t  a b s o l u t e .  
T h e r e  a r e  a  n u m b e r  o f  e x e m p t i o n s  f r o m  t h e  t e s t i m o n i a l  
d u t y , 7  t h e  m o s t  i m p o r t a n t  o f  w h i c h  i s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
T h e  p r i v i l e g e  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t a l  
v a l u e s  a n d  a s p i r a t i o n s , 8  a n d  m a r k s  a n  i m p o r t a n t  a d -
v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y .
9  
I t  c a n  b e  
a s s e r t e d  i n  a n y  p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  a d m i n i s t r a -
t i v e  o r  j u d i c i a l ,  i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  
1 0  
a n d  i t  
p r o t e c t s  a g a i n s t  a n y  d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o n -
a b l y  b e l i e v e s  c o u l d  b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  
c o u l d  l e a d  t o  o t h e r  e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .
1 1  
T h i s  C o u r t  h a s  b e e n  z e a l o u s  t o  s a f e g u a r d  t h e  v a l u e s  
w h i c h  u n d e r l i e  t h e  p r i v i l e g e .
1 2  
I m m u n i t y  s t a t u t e s ,  w h i c h  h a v e  h i s t o r i c a l  r o o t s  d e e p  
i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e ,
1 3  
a r e  n o t  i n c o m p a t i b l e  
7  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 ,  2 8 1  ( 1 9 1 9 ) ;  8  
J .  W i g m o r e ,  E v i d e n c e  § §  2 1 9 2 ,  2 1 9 7  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
8  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2 ,  5 5  ( 1 9 6 4 ) .  
9  
S e e  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 2 6  ( 1 9 5 6 ) ,  E .  
G r i s w o l d ,  T h e  F i f t h  A m e n d m e n t  T o d a ~ ,  7  ( 1 9 5 5 ) .  
1 0  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 4  ( 1 9 6 4 )  
( W H I T E ,  J . ,  c o n c u r r i n g ) ;  M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  
4 0  ( 1 9 2 4 ) ;  U n i t e d  S t a t e s  v .  S a l i n e  B a n k ,  2 6  U .  S .  ( 1  P e t e r s )  1 0 0  
( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U . S .  2 7 3  ( 1 9 6 8 ) .  
1 1  
H o f f m a n  v .  U n i t e d  S t a t e s ,  3 4 1  U .  S .  4 7 9 ,  4 8 6  ( 1 9 5 1 ) ;  B l a u  v .  
U n i t e d  S t a t e s ,  3 4 0  U .  S .  1 5 9  ( 1 9 5 0 ) ;  M a s o n  v .  U n i t e d  S t a t e s ,  2 4 4  
U . S .  3 6 2 ,  3 6 5  ( 1 9 1 7 ) .  
1 2  
S e e ,  e .  g . ,  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  4 4 3 - 4 4 4  ( 1 9 6 6 ) ;  
B o y d  v .  U n i t e d  S t a t e s ,  1 1 6  U . S .  6 1 6 ,  6 3 5  ( 1 8 8 6 ) .  
1 3  
S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  t h e  p r i v i l e g e  
d i d  n o t  a p p l y  w h e n  i m m u n i t y ,  o r  " i n d e m n i t y , "  i n  t h e  E n g l i s h  u s a g e ,  
h a d  b e e n  g r a n t e d .  S e e  L .  L e v y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  
3 2 8 ,  4 9 5  ( 1 9 6 8 ) .  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  1 7 1 0  
d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  9  A n n e ,  c .  1 4 ,  § §  3 - 4  ( 1 7 1 0 ) ,  
w h i c h  b e c a m e  t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  
i n  1 7 7 4  b y  t h e  C o l o n i a l  L e g i s l a t u r e  o f  N e w  Y o r k .  L a w  o f  M a r c h  9 ,  
1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 2 1 , 6 2 3  ( 1 8 9 4 ) .  T h e s e  
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w i t h  t h e s e  v a l u e s .  R a t h e r  t h e y  s e e k  a  r a t i o n a l  a c c o m -
m o d a t i o n  b e t w e e n  t h e  i m p e r a t i v e s  o f  t h e  p r i v i l e g e  a n d  
t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  c i t i z e n s  
s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r  c o u l d  s u e  t h e  w i n n e r ,  w h o  w a s  
c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  A f t e r  t h e  w i n n e r  r e -
s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  h e  w a s  " a c q u i t t e d ,  i n d e m -
n i f i e d  [ i m m u n i z e d ]  a n d  d i f c h a r g e d  f r o m  a n y  f u r t h e r  o r  o t h e r  
P u n i f h m e n t ,  F o r f e i t u r e  o r  P e n a l t y ,  w h i c h  h e  . . .  m a y  h a v e  i n c u r r e d  
b y  t h e  p l a y i n g  f o r ,  a n d  w i n n i n g  f u c h  M o n e y  . . . .  "  9  A n n e ,  c .  1 4 ,  
§  4  ( 1 7 1 0 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  
Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) .  
A n o t h e r  n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  T h e ·  
L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m o n s  o f  t h e  
s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r ·  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m -
s e l v e s  b y  s o  t e s t i f y i n g ,  P a r l i a m e n t  e n a c t e d  a  s t a t u t e  g r a n t i n g  i m -
m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  a s  M a s t e r s  i n  C h a n c e r y .  L o r d ·  
C h a n c e l l o r  M a c c l e s f i e l d ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7 ,  1 1 4 7  
( 1 7 2 5 ) .  S e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  
r e v .  1 9 6 1 ) .  S e e  a l s o  B i s h o p  A t t e r b u r y ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e ·  
T r i a l s  3 2 3 ,  6 0 4 - 6 0 5  ( 1 7 2 3 ) .  T h e  l e g i s l a t u r e s  i n  c o l o n i a l  P e n n s y l v a n i a  
a n d  N e w  Y o r k  e n a c t e d  i m m u n i t y  l e g i s l a t i o n  i n  t h e  1 8 t h  c e n t u r y .  S e e ,  
e . g . ,  R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  o f  t h e  
H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  (  1 6 8 2 -
1 7 7 6 ) ,  6  P e n n s y l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  e d _  
1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w  
Y o r k  3 5 1 ,  3 5 3 - 3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o -
n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 , .  
c .  1 6 5 5 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 1 - 6 4 2  ( 1 8 9 4 ) .  S e e ·  
g e n e r a l l y  L .  L e v y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  3 5 9 ,  3 8 4 - 3 8 5 ,  
3 8 9 ,  4 0 2 - 4 0 3  ( 1 9 6 8 ) .  F e d e r a l  i m m u n i t y  s t a t u t e s  h a v e  e x i s t e d  s i n c e  
1 8 5 7 .  A c t  o f  J a n .  2 4 ,  1 8 5 7 ,  1 1  S t a t .  1 5 5 .  F o r  a  h i s t o r y  o f  t h e ·  
v a r i o u s  f e d e r a l  i m m u n i t y  s t a t u t e s ,  s e e  C o m m e n t ,  T h e  F e d e r a l  W i t -
n e s s  I m m u n i t y  A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u - -
t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8  ( 1 9 6 3 ) ;  W e n d e l ,  C o m p u l s o r y  
I m m u n i t y  L e g i s l a t i o n  a n d  t h e  F i f t h  A m e n d m e n t  P r i v i l e g e :  N e w  
D e v e l o p m e n t s  a n d  N e w  C o n f u s i o n ,  1 0  S t .  L o u i s  U .  L .  R e v .  3 2 7  
( 1 9 6 6 ) ;  a n d  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  
L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 6 - 1 4 1 1  ( 1 9 7 0 ) .  
6  
7 0 - 1 1 7 - O P I N I O N  
K A S T I G A R  v .  U N I T E D  S T A T E S  
t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
i m p o r t a n c e  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  c a p a b l e  o f  
g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  i n  t h e  c r i m e .  
I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e  c o n t e x t  o f  s u c h  o f f e n s e s , 1 '  
a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  i n v e s t i g a t e  s u c h  o f -
f e n s e s . 15  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  i n  m a n y  
o f  t h e  r e g u l a t o r y  m e a s u r e s  a d o p t e d  i n  t h e  f i r s t  h a l f  o f  
t h i s  c e n t u r y .
1 6  
I n d e e d ,  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  
1 4  
S e c ,  e . g . ,  R e s o l u t i o n  o f  . J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  
( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s y l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  
e d .  1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  
N e w  Y o r k  3 5 1 ,  3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 5 ,  
5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 - J . 2  ( 1 8 9 4 ) .  B ~ h o p  A t t e r b u r y ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  3 2 3  ( 1 7 2 3 ) ,  f o r  w h i c h  t h e  H o u s e  o f  
C o m m o n s  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  f o r  t r e a s o n -
a b l e  c o n s p i r a c y .  S e e  1 6  H o w e l l ' s  S t n t c  T r i a l s ,  a t  6 0 4 - 6 0 5  ( 1 7 2 3 ) ;  
8  J .  W i g m o r e .  f a · i d c n c e  §  2 2 8 1 ,  a t  4 9 2 .  n .  2  ( M c N a u g h t o n  r e v .  1 9 6 1 ) ;  
L a r d  C h a n c e l l o r  M a c c l e s f i e l d ' s  T i · i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  
( 1 7 2 5 ) ,  f o r  w h i c h  P a r l i a m e n t  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  
p r o s e c u t i o n  f o r  p o l i t i c a l  b r i b e r y  i n v o h · i n g  t h e  s a ] e  o f  p u b l i c  o f f i c e s  
a n d  a p p o i n t m e n t s .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  1 1 4 7  ( 1 7 2 5 ) .  
T h e  f i r s t  f e d e r a l  i m m u n i t y  s t a t u t e  w a s  e n a c t e d  t o  f a c i l i t a t e  a n  
i n v e s t i g a t i o n  o f  c h a r g e s  o f  c o r r u p t i o n  a n d  Y o t e  b u y i n g  i n  t h e  H o u s e  
o f  R e p r e s e n t a t i v e s .  S e c  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  
A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t -
r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8 .  1 5 7 1  ( 1 9 6 3 ) .  
15  
S e e  8  J .  W i g m o r e ,  E , · i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  r e v .  
1 9 6 1 ) .  M R .  J U S T I C E  W H I T E  n o t e d  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  
M u r p h y  v .  W a t e r f r o n t  C o m r n ' n ,  3 7 8  U .  S .  5 2 ,  9 2  ( 1 9 6 4 ) ,  t h a t  
i m m u n i t y  s t a t u t e s  " h a v e  f o r  m o r e  t h a n  a  c e n t u r y  b e e n  r e s o r t e d  t o  
f o r  t h e  i n v e s t i g a t i o n  o f  m a n y  o f f e n s e s ,  c h i e f l y  t h o s e  , , · h o s e  p r o o f  a n d  
p u n i s h m e n t  w e r e  o t h e r w i s e  i m p r a c t i c a b l e ,  s u c h  a s  p o l i t i c a l  b r i b e r y ,  
e x t o r t i o n ,  g a m b l i n g .  c o n s u m e r  f r a u d s ,  l i q u o r  v i o l a t i o n s ,  c o m m e r c i a l  
l : u c e n ~ • ,  a n d  v a r i o u s  f o r m ~  o f  r a c k e t e e r i n g . "  3 7 8  U .  S . ,  a t  9 4 - 9 5 .  
S e e  n .  1 4 ,  s u p r a .  
1 6  
S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  A c t s  i n  T h e o r y  
a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  
1 5 6 8 ,  1 5 7 6  ( 1 9 6 3 ) .  
7 0 - 1 1 7 - O P I N I O N  
K A S T I G A R  v .  U N I T E D  S T A T E S  
7  
s t a t u t e  u n d e r  c o n s i d e r a t i o n  i n  t h i s  c a s e ,  t h e r e  w e r e  i n  
f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  s t a t u t e s .
1 7  
I n  a d d i t i o n ,  
e v e r y  S t a t e  i n  t h e  U n i o n ,  a s  w e l l  a s  t h e  D i s t r i c t  o f  
C o l u m b i a  a n d  P u e r t o  R i c o ,  h a s  o n e  o r  m o r e  s u c h  s t a t -
u t e s . 1 8  T h e  c o m m e n t a t o r s , ' n  a n d  t h i s  C o u r t  o n  s e v e r a l  
o c c a s i o n s , 2 °  h a v e  c h a r a c t e r i z e d  i m m u n i t y  s t a t u t e s  a s  e s -
s e n t i a l  t o  t h e  e f f e c t i v e  e n f o r c e m e n t  o f  v a r i o u s  c r i m i n a l  
s t a t u t e s .  A s  M r .  J u s t i c e  F r a n k f u r t e r  o b s e r v e d ,  s p e a k i n g  
f o r  t h e  C o u r t  i n  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
( 1 9 5 6 ) .  s u c h  s t a t u t e s  h a v e  " b e c o m e  p a r t  o f  o u r  c o n s t i t u -
t i o n a l  f a b r i c . "  
2 1  
3 5 0  U .  S . ,  a t  4 3 8 .  
I I  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t ' s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  
i s  t h a t  " n o  p e r s o n  . . .  s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  
c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f . "  d e p r i v e s  C o n g r e s s  
o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f - i n c r i m i n a t i o n ,  
e v e n  i f  c o m p l e t e  i m m u n i t y  f r o m  p r o s e c u t i o n  i s  g r a n t e d  
p r i o r  t o  t h e  c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  
I n  o t h e r  w o r d s .  p e t i t i o n e r s  a s s e r t  t h a t  n o  i m m u n i t y  s t a t -
u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  b a s i s  f o r  c o m -
1 7  
F o r  a  l i s t i n g  o f  t h e s e  ~ t a t u t r 8 .  8 c c  N a t i o n a l  C o m m i s s i o n  o n  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  W o r k i n g  P a p e r s ,  1 4 4 4 - 1 4 4 5  
(  1 9 7 0 ) .  
18  
F o r  a  l i s t i n g  o f  t h e s e  s t n t u t e s ,  s e c  8  J .  W i g m o r c ,  E v i d e n c e  
§  2 2 8 1 ,  a t  4 9 5  n .  1 1  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
1 9  
S r r .  e .  g . ,  8  J .  W i g m o r c ,  E , · i d e n r e  §  2 2 8 1 ,  a t  5 0 1  ( 3 d  e d .  1 9 4 0 ) ;  
8  J .  W i g m o r e ,  E v i d e n c e §  2 2 8 1 ,  a t  4 9 6  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
~
0  
S e c  H a l e  v .  H e n k r l ,  2 0 1  U .  S .  4 3 ,  7 0  ( 1 9 0 6 ) ;  B r o w n  v .  W a l k e r ,  
1 6 1  U . S .  5 9 1 ,  6 1 0  ( 1 8 9 6 ) .  
~
1  
T h i s  s t a t e m e n t  w : i s  m : i c l r  w i t h  s p e c i f i c  r e f e r e n c e  t o  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,  2 7  S t a t .  4 4 3 ,  t h e  m o d e l  f o r  a l m o s t  a ! I  
f e d e r a l  i m m u n i t y  s t a t u t e s  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  
c o n s i d e r a t i o n  i n  t h i s  c a s e .  S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  
U . S .  5 2 ,  9 5  ( 1 9 6 4 )  ( W H I T E ,  J . ,  c o n c u r r i n g ) .  
8  
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p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  r e -
c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
( 1 8 9 6 ) ,  a n d  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
( 1 9 5 6 ) ,  d e c i s i o n s  w h i c h  u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  
i m m u n i t y  s t a t u t e s .
2 1  
W e  f i n d  n o  m e r i t  t o  t h i s  c o n t e n t i o n  
a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n n .  
I I I  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  i m -
m u n i t y  p r o v i d e d  b y  t h e  f e d e r a l  · w i t n e s s  i m m u n i t y  s t a t -
u t e ,  1 8  U .  S .  C .  §  6 0 0 2 ,  i s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  
o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  n o t  s u f f i c i e n t  t o  s u p -
p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  
t h e  p r i v i l e g e .  T h e  s t a t u t e  p r o v i d e s  t h a t  w h e n  a  w i t n e s s  
i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
c l a i m  o f  t h e  p r i v i l e g e :  
" t h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  
o r d e r  o n  t h e  b a s i s  o f  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n -
c r i m i n a t i o n ;  b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  
c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  
d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  
o r  o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t -
n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r  
p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  o t h e r w i s e  f a i l -
i n g  t o  c o m p l y  w i t h  t h e  o r d e r . "  
2 3  
1 8  U .  S .  C .  §  6 0 0 2 .  
T h e  c o n s t i t u t i o n a l  i n q u i r y ,  r o o t e d  i n  l o g i c  a n d  h i s t o r y ,  
a s  w e l l  a s  i n  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  
i m m u n i t y  g r a n t e d  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  
2 2  
A c c o r d ,  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  ( 1 9 6 4 ) ;  M c C a r t h y  v .  
A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r a n d e i s ,  J . ) ;  H e i k e  v .  U n i t e d  
S t a t e s ,  2 2 7  U .  S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J . ) .  
2 3  
F o r  o t h e r  p r o v i s i o n s  o f  t h e  1 9 7 0  A c t  r e l a t i v e  t o  i m m u n i t y  
o f  w i t n e s s e s ,  s e e  1 8  U .  S .  C .  § §  6 0 0 1 - 6 0 0 5 .  
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! ,  
t h e  s c o p e  o f  t h e  p r i v i l e g e .
2
•  I f  s o .  p e t i t i o n e r s '  r e f u s a l s  
t o  a n s w e r  b a s e d  o n  t h e  p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  
t h e  j u d g m e n t s  o f  c o n t e m p t  , v e r e  p r o p e r ,  f o r  t h e  g r a n t  o f  
i m m u n i t y  h a s  r e m o v e d  t h e  d a n g e r s  a g a i n s t  w h i c h  t h e -
p r i v i l e g e  p r o t e c t s .  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
(  1 8 9 6 ) .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  
t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o -
a n s w e r ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d ~  
M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 ) .  
P e t i t i o n e r s  d r a v v  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  
p r o v i d e  t r a n s a c t i o n a l  i m m u n i t y  a n d  t h o s e  w h i c h  p r o v i d e ,  
a s  d o e s  t h e  s t a t u t e  b e f o r e  u s ,  i m m u n i t y  f r o m  u s e  a n d  d e -
r i v a t i v e  u s e .
2 5  
T h e y  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  a  
m i n i m u m  g r a n t  f u l l  t r a n s a c t i o n a l  i m m u n i t y  i n  o r d e r  t o  
b e  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .  I n  s u p -
p o r t  o f  t h i s  c o n t e n t i o n ,  t h e y  r e l y  o n  C o u n s e l m a n  v .  
H i t c h c o c k ,  1 4 2  U .  S .  5 4 7  ( 1 8 9 2 ) ,  t h e  f i r s t  c a s e  i n  w h i c h  
t h i s  C o u r t  c o n s i d e r e d  a  c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n  
i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  a  r e - e n a c t m e n t  o f  t h e -
I m m u n i t y  A c t  o f  1 8 6 8 , V ;  p r o v i d e d  t h a t  n o  " e v i d e n c e  o b -
t a i n e d  f r o m  a  p a r t y  o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  
p r o c e e d i n g  .  .  .  s h a l l  b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  
m a n n e r  u s e d  a g a i n s t  h i m  . . .  i n  a n y  c o u r t  o f  t h e  U n i t e d  
S t a t e s  . . . .  "  
2 7  
N o t w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  
a n d  o r d e r  t o  t e s t i f y  u n d e r  t h e  r e v i s e d  1 8 6 8  A c t ,  t h e -
w i  t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  b e f o r e  a  f e d e r a l  g r a n d  
j u r y .  H e  w a s  c o n s e q u e n t l y  a d j u d g e d  i n  c o n t e m p t  o f  
c o u r t .
2 8  
O n  a p p e a l ,  t h i s  C o u r t  c o n s t r u e d  t h e  s t a t u t e  a s  
2 4  
S e e ,  e .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 4 ,  7 8  
( 1 9 6 4 ) ;  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 , 5 8 5  ( 1 8 9 2 ) .  
2 5
S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) .  
2 0
1 5  S t a t .  3 7  ( 1 8 6 8 ) .  
2 7  
S e e  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 ,  5 6 0  ( 1 8 9 2 ) .  
2 8  
I n  r e  C o u n s e l m a n ,  4 4  F e d .  2 6 8  (  C C N D  I l l .  1 8 9 0 ) .  
1 0  
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a f f o r d i n g  a  w i t n e s s  p r o t e c t i o n  o n l y  a g a i n s t  t h e  u s e  o f  t h e  
s p e c i f i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  u n d e r  t h e  g r a n t  o f  
i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  t h a t  t h e  s t a t u t e  
" c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s  t e s t i -
m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  i n  e v i -
d e n c e  a g a i n s t  h i m . "  ~
9  
S i n c e  t h e  r e v i s e d  1 8 6 8  A c t ,  a s  c o n -
s t r u e d  b y  t h e  C o u r t ,  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m -
m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  
A c c o r d i n g l y ,  u n d e r  t h e  p r i n c i p l e  t h a t  a  g r a n t  o f  i m -
m u n i t y  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e ,  a n d  i s  n o t  s u f f i -
c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e ,  
u n l e s s  t h e  s c o p e  o f  t h e  g r a n t  o f  i m m u n i t y  i s  c o e x -
t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e , 3 °  t h e  w i t n e s s '  
r e f u s a l  t o  t e s t i f y  w a s  h e l d  p r o p e r .  I n  t h e  c o u r s e  o f  i t s  
o p i n i o n ,  t h e  C o u r t  m a d e  t h e  f o l l o w i n g  s t a t e m e n t ,  o n  
w h i c h  p e t i t i o n e r s  h e a v i l y  r e l y :  
" W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  
[ T h e  i m m u n i t y  s t a t u t e  u n d e r  c o n s i d e r a t i o n ]  d o e s  
n o t  s u p p l y  a  c o m p l e t e  p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  
a g a i n s t  w h i c h  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  , v a s  d e -
s i g n e d  t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i b i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  
a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b -
s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  
o f f e n c e  t o  w h i c h  t h e  q u e s t i o n  r e l a t e s . "  1 4 2  U .  S . ,  
a t  5 8 5 - 5 8 6 .  
~
9  
C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 4  ( 1 8 9 2 ) .  
3 0  
P r e c i s e l y ,  t h e  C o u r t  h e l d  " t h a  t  l c g i s l a  t i o n  c a n n o t  a b r i d g e  a  
c o n s t i t u t i o n a l  p r i v i l e g e ,  a n d  t h a t  i t  c a n n o t  r e p l a c e  o r  s u p p l y  [ s i c ]  
o n e ,  a t  l e a s t  u n l e s s  i t .  i s  s o  b r o a d  a s  t o  h a m  t h e  s a m e  e x t e n t  i n  
s c o p e  a n d  e f f e c t . "  1 4 2  U .  S . ,  a t  5 8 5 .  S e e  M u r p h y  v .  W a t e r f r o n t  
C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 4 ,  7 8  ( 1 9 6 4 ) .  
7 0 - 1 1 7 - O P I N I O N  
K A S T I G A R  v .  U N I T E D  S T A T E S  
1 1  
S i x t e e n  d a y s  a f t e r  t h e  C o u n s e l m a n  d e c i s i o n ,  a  n e w  i m -
m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,
3 1  
w h o  
u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  A c t  
, v o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  e f f e c t i v e  i m -
m u n i t y  s t a t u t e . " "  T h e  b i l l ,  w h i c h  b e c a m e  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 , " "  w a s  d r a f t e d  s p e c i f i c a l l y  
t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  
a b o v e . " ' '  T h e  n e w  A c t  r e m o v e d  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  i n  h e a r i n g s  b e f o r e  t h e  I n t e r s t a t e  C o m -
m e r c e  C o m m i s s i o n  a n d  p r o v i d e d  t h a t :  
" n o  p e r s o n  s h a l l  b e  P l } ) S e c u t e d  o r  s u b j e c t e d  t o  a n y  
p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  a n y  t r a n s -
a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  w h i c h  h e  m a y  
t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  d o c u m e n t a r y  o r  o t h e r -
w i s e  . . . .  "  A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  2 7  S t a t .  4 4 4 .  
T h i s  t r a n s a c t i o n a l  i m m u n i t y  s t a t u t e  b e c a m e  t h e  b a s i c  
f o r m  f o r  t h e  n u m e r o u s  f e d e r a l  i m m u n i t y  s t a t u t e s  
3 5  
u n t i l  
1 9 7 0 .  w h e n ,  a f t e r  r e - e x a m i n i n g  a p p l i c a b l e  c o n s t i t u t i o n a l  
p r i n c i p l e s  a n d  t h e  a d e q u a c y  o f  e x i s t i n g  l a w ,  C o n g r e s s  
e n a c t e d  t h e  s t a t u t e  h e r e  u n d e r  c o n s i d e r a t i o n .
3 6  
T h e  n e w  
3 1  
C o u n s e l m a n  \ Y 3 S  d e c i d e d  J 3 n .  1 1 ,  1 8 9 2 .  S e n a t o r  C u l l o m  i n t r o -
d u c e d  t h e  n e w  b i l l  o n  J 3 n ,  2 7 ,  1 8 9 2 .  2 3  C o n g .  R e c .  5 7 3  ( 1 8 9 2 ) .  
3 2  
2 3  C o n g .  R e c .  6 3 3 3  (  1 8 9 2 ) .  
3 3  
A r t  o f  F e b r u a r y  1 1 .  1 8 9 3 .  2 7  S h t .  4 4 3 .  r e p e n l e d  b y  t h e  O r g a n i z e d  
C r i m e  C o n t r o l  A r t  o f  1 9 7 0 ,  P u b .  L .  N o .  9 1 - 4 5 2 .  §  2 4 5 ,  8 4  S t n t .  9 3 1 .  
3 1  
S e e  t h e  r e m a r k s  o f  S e n a t o r  C u l l o m .  2 3  C o n g .  R e c .  5 7 3 ,  6 3 3 3  
( 1 8 9 2 ) ,  a n d  C o n g r e s s m a n  W i s e .  w h o  i n t r o d u c e d  t h e  b i l l  i n  t h e  H o n s e .  
2 4  C o n g .  R e c .  5 0 3  ( 1 8 9 3 ) .  S e e  S h a p i r o  v .  U n i t e d  S t a t e s ,  3 3 5  U . S .  1 ,  
2 8 - 2 9  a n d  1 1 .  3 6  ( 1 9 4 8 ) .  
3 5  
U l l m a n n ' " ·  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8  ( 1 9 5 6 ) ;  S h a p i r o  v .  
U n i t e d  S t a t e s ,  3 3 5  U . S .  1 ,  6  ( 1 9 4 8 ) .  T h e r e  w a s  o n e  m i n o r  e x c e p -
t . i o n .  S e e  P i c c f r i l l o  v .  N e w  Y o r k ,  4 0 0  U .  S .  5 4 8 ,  5 7 1  a n d  n .  1 1  
( 1 9 7 1 )  ( B R E N N A N ,  J . ,  d i s s e n t i n g ) :  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  
7 1 ,  7 3  ( 1 9 2 0 ) .  
3 6  
T h e  s t a t u t e  i s  a  p r o d u c t  o f  c n r e f u l  s t u d y  a n d  r o n s i d e r n t i o n  
b y  t h e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  
a s  w e l l  a s  b y  C o n g r e s s .  T h e  C o m m i s s i o n  r e c o m m e n d e d  l e g i s l a t i o n  
t o  r e f o r m  t h e  f e d e m l  i m m u n i t y  l a w s .  T h e  r e c o m m e n d a t i o n  s e r v e d  
1 2  
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s t a t u t e ,  w h i c h  d o e s  n o t  " a f f o r d  [  t h e ]  a b s o l u t e  i m m u n i t y  
a g a i n s t  f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n ,  
w a s  d r a f t e d  t o  m e e t  w h a t  C o n g r e s s  j u d g e d  t o  b e  t h e  c o n -
c e p t u a l  b a s i s  o f  C o u n s e l m a n ,  a s  e l a b o r a t e d  i n  s u b s e q u e n t  
d e c i s i o n s  o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m  i s  c o e x t e n s i v e  \ v i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .
3 7  
T h e  s t a t u t e ' s  e x p l i c i t  p r o s c r i p t i o n  o f  t h e  u s e  i n  a n y  
c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m -
p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a -
t i o n ) "  i s  c o n s o n a n t  w i t h  F i f t h  A m e n d m e n t  s t a n d a r d s .  
W e  h o l d  t h a t  s u c h  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  
i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i -
a s  t h e  m o d e l  f o r  t h i s  s t a t u t e .  I n  c o m m e n t i n g  o n  i t s  p r o p o s a l  i n  a  
s p e c i a l  r e p o r t  t o  t h e  P r e s i d e n t ,  t h e  C o m m i s s i o n  s a i d :  
" W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  i m m u n i t y  f r o m  u s e  f o r  
i m m u n i t y  f r o m  p r o s e c u t i o n  m e e t s  c o n s t i t u t i o n a l  r e q u i r - e m e n t s  f o r  
o v e r c o m i n g  t h e  c l a i m  o f  p r i v i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  o n l y  
c o n s e q u e n c e  f l o w i n g  f r o m  a  v i o l a t i o n  o f  t h e  i n d i v i d u a l ' s  c o n s t i t u -
t i o n a l  r i g h t  t o  b e  p r o t e c t e d  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  
h i s  c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  h i s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  
b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  i m m u n i t y  i s  t h u s  o f  t h e  
s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  e v e n  t h o u g h  u n i n t e n t i o n a l l y ,  c o n -
f e r r e d  a s  t h e  r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e n f o r c e m e n t  
o f f i c e r s . "  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  o n l  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  W o r k i n g  P a p e r s  
o f  t h e  C o m m i s s i o n ,  1 4 4 6  ( 1 9 7 0 ) .  
T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  w a s  b a s e d  i n  l a r g e  p a r t  o n  a  
c o m p r e h e n s i v e  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  o f  t h i s  
C o u r t  p r e p a r e d  f o r  t h e  C o m m i s s i o n  b y  P r o f .  R o b e r t  G .  D i x o n ,  J r . ,  
o f  t h e  G e o r g e  W a s h i n g t o n  U n i v e r s i t y  L a w  C e n t e r ,  a n d  t r a n s m i t t e d  
t o  t h e  P r e s i d e n t  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  C o m m i s s i o n .  
S e e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  
W o r k i n g  P a p e r s ,  1 4 0 5 - 1 4 4 4  ( 1 9 7 0 ) .  
3 7  
S e e  S .  R e p .  N o .  9 1 - 6 1 7 ,  9 1 s t  C o n g . ,  1 s t  S e s s . ,  5 1 - 5 6 ,  1 4 5  ( 1 9 6 9 ) ;  
H .  R .  R e p .  N o .  9 1 - 1 5 4 9 ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  4 2  ( 1 9 7 0 ) .  
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1 3 '  
m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  v V h i l e  a  g r a n t  o f  
i m m u n i t y  m u s t  a f f o r d  p r o t e c t i o n  c o m m e n s u r a t e  w i t h  
t h a t  a f f o r d e d  b y  t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
T r a n s a c t i o n a l  i m m u n i t y ,  " v h i c h  a c c o r d s  f u l l  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  r e l a t e s ,  a f f o r d s  t h e  w i t n e s s  c o n s i d e r a b l y  b r o a d e r -
p r o t e c t i o n  t h a n  d o e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  p r i v i l e g e  h a s  n e v e r  b e e n  c o n s t r u e d  t o  m e a n  t h a t  
o n e  w h o  i n v o k e s  i t  c a n n o t  s u b s e q u e n t l y  b e  p r o s e c u t e d .  
I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  p r o t e c t i o n  a g a i n s t  b e i n g  
" f o r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  
' p e n a l t i e s  a f f i x e d  t o  . . .  c r i m i n a l  a c t s . '  "
3 8  
I m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e -
r i v e d  d i r e c t l y  a n d  i n d i r e c t l y  t h e r e f r o m  a f f o r d s  t h i s  p r o -
t e c t i o n .  I t  p r o h i b i t s  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  
u s i n g  t h e  c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  
t h e r e f o r e  i n s u r e s  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e -
i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
O u r  h o l d i n g  i s  c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  b a s i s  
o f  C o u n s e l m a n .  T h e  C o u n s e l m a n  s t a t u t e ,  a s  c o n s t r u e d  
b y  t h e  C o u r t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o -
p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i -
d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  C o u r t  
r e p e a t e d l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e ·  
s t a t u t e :  
" c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s .  
t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  
i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  p r o p e r t y ,  i n  a  c r i m -
i n a l  p r o c e e d i n g  . . . .  "  1 4 2  U .  S . ,  a t  5 6 4 ,  
t h a t  i t :  
" c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  o f  
w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  a t t r i b u t a b l e  
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U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8 - - 4 3 9  ( 1 9 5 6 ) ,  q u o t i n g  
B o y d  v .  U n i t e d  S t a t e s ,  1 1 6  U .  S .  6 1 6 ,  6 3 4  ( 1 8 8 6 ) .  S e e  K n a p p  v . _  
S c h w e i t z e r ,  3 5 7  U .  S .  3 7 1 ,  3 8 0  ( 1 9 5 8 ) .  
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d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  g i v e  u n d e r  c o m -
p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  b e  c o n v i c t e d ,  w h e n  
o t h e r w i s e ,  a n d  i f  h e  h a d  r e f u s e d  t o  a n s w e r ,  h e  c o u l d  
n o t  p o s s i b l y  h a v e  b e e n  c o n v i c t e d . "  1 4 2  U .  S . ,  a t  
5 ' 6 4 ,  
a n d  t h a t  i t :  
" a f f o r d s  n o  p r o t e c t i o n  a g a i n s t  t h a t  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  a  
k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  s o u r c e s  
o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  m e a n s  o f  
c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y . "  1 4 2  U .  S . ,  a t  5 8 6 .  
T h e  b a s i s  o f  t h e  C o u r t ' s  d e c i s i o n  w a s  r e c o g n i z e d  i n  U l l -
m a n n  Y .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  0 9 5 6 ) ,  i n  w h i c h  
t h e  C o u r t  r e i t e r a t e d  t h a t  t h e  C o u n s e l m a n  s t a t u t e  w a s  
i n s u f f i c i e n t :  
" b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  i n -
f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y . "  
3 5 0  U .  S . ,  a t  4 3 7 .  ( E m p h a s i s  s u p p l i e d . )  
S e e  a l s o  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l n w n  r e l i e d  u p o n  b y  p e t i -
t i o n e r s  w a s  u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  c a n -
n o t  b e  c o n s i d e r e d  b i n d i n g  a u t h o r i t y .
3
n  
3 9  
C f .  T h e  S u p r e m e  C o u r t ,  1 9 6 3  T e r m .  i 8  H a n · .  L .  R c L  1 7 9 ,  2 3 0  
( 1 9 6 4 ) .  L a n g u a g e  s i m i l a r  t o  t h e  C o u n s e l m a n  d i c t u m  c a n  b e  f o u n d  i n  
B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  5 9 4 - 5 9 5  ( 1 8 9 6 ) ,  a n d  H a l e  v .  H e n k e l ,  
2 0 1  U . S .  4 3 ,  6 7  ( 1 9 0 6 ) .  B r o w n  a n d  H a l e ,  h o w e v e r ,  i n r n ! Y c d  s t a t -
u t e s  w h i c h  w e r e  c l e a r l y  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n ,  a s  t h e y  p r o v i d e d  f u l l  i m m u n i t y  f r o m  p r o s e c u t i o n  
" f o r  a n d  o n  a c c o u n t  o f  a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c c r n i n g ' r  
w h i c h  h e  m a y  t e s t i f y  o r  p r o d u c e  e v i d e n c e  . . . .  "  1 6 1  U . S . ,  a t  5 9 4 ;  
2 0 1  U .  S . ,  a t  6 6 .  T h e  s a m e  i s  t r u e  o f  S m i t h  v .  U n i t e d  S t a t e s ,  3 3 7  
U . S .  1 3 7 ,  1 4 1 ,  1 4 6  ( 1 9 4 9 ) ,  a n d  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  
4 2 4 ,  4 2 5 ,  4 2 8  ( 1 9 4 3 ) .  I n  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n -
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I n  M u r p h y  Y .  T V  a t e r f r o n t  C 0 1 n m ' n ,  3 7 8  U .  S .  5 2  
( 1 9 6 4 ) ,  t h e  C o u r t  c a r e f u l l y  c o n s i d e r e d  i m m u n i t y  f r o m  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m .  T h e  M u r p h y  p e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  t e s -
t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s -
s i o n  o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  
c e r t a i n  q u e s t i o n s  o n  t h e  g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  
t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  i m -
m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  
a n d  K e \ \ "  Y o r k . • "  T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y ,  
h o w e v e r ,  o n  t h e  g r o u n d  t h a t  t h e i r  a n s w e r s  m i g h t  t e n d  
t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  t h e  
i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d -
j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  
b y  t h e  N e w  J e r s e y  S u p r e m e  C o u r t .
1 1  
t r o l  B o a r d ,  3 8 2  U .  S .  7 0  ( 1 9 6 5 ) ,  s o m e  o f  t h e  C o u n s e l m a n  l a n g u a g e  
u r g e d  u p o n  u s  b y  p e t i t i o n e r s  w a s  a g a i n  q u o t e d .  B u t  A l b e r t s o n ,  
l i k e  C o u n s e l m a n ,  i m · o l v e d  a n  i m m u n i t y  s t a t u t e  w h i c h  w a s  h e l d  i n -
s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  e , · i d e n c e  d e r i v e d  f r o m  
c o m p e l l e d  a d m i s ~ i o n s  n n d  t h e  u ~ c  o f  c o m p e l l e d  n d m i s s i o n s  a s  n n  
" i n v e s t i g n t o r y  l e a d . "  3 8 2  U .  S  . .  : - i t  8 0 .  
I n  A d a m s  v .  M a r y l a n d ,  3 4 7  U . S .  1 7 9 ,  1 8 2  ( 1 9 5 4 ) ,  n n d  i n  U n i t e a  
S t a t e s  v .  M u r d o c k .  2 8 4  U .  S .  1 4 1 .  1 4 9  ( 1 9 3 1 ) ,  t h e  C o u n s e l m a n  
d i c t u m  w a s  r e f e r r e d  t o  a s  t h e  p r i n c i p l e  o f  C o u n s e l m a n .  T h e  r e f e r -
e n c e s  w e r e  i n  t h e  c o n t e : - - . . i ;  o f  a n c i l l a r y  p o i n t s  n o t .  e s s e n t i a l  t o  t h e  
d e c i s i o n s  o f  t h e  C o u r t .  T h e  A d a m s  C o u r t  d i d  n o t e .  h o w e v e r ,  t h a t  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  p r o h i b i t s  t h e  " u e e "  o f  c o m p e l l e d  
s e l f - i n c r i m i n : - i t o r y  t e s t i m o n ~ - - 3 4 7  U .  S . ,  a t  1 8 1 .  I n  a n y  e v e n t ,  t h e  
C o u r t  i n  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 3 6 - 4 3 7  ( 1 9 5 6 ) ,  
r e c o g n i z e d  t h a t  t h e  r n t i o n n l e  o f  C o u n s e l m a n  w n s  t l r n t  t h e  C o u n s e l -
m a n  s t a t u t e  w a s  i n s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  e v i d e n c e  
d e r i v e d  f r o m  c o m p e l l e d  t e s t i m o n ? .  S e c  n l s o  A r n d s t e i n  v .  M c C a r t h y ,  
2 5 4  U .  S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
1 0  
T h e  W n t e r f r o n t  C o m m i ~ s i o n  o f  N e w  Y o r k  H a r b o r  i s  a  b i s t a t e  
b o d y  e s t a b l i s h e d  u n d e r  a n  i n t e r s t a t e  c o m p a c t  n p p r o v e d  b y  C o n g r e s s .  
6 7  S t a t .  5 4 1  ( 1 9 5 3 ) .  
4 1  
I n  r e  A p p l i c a t i o n  o f  W a t e r f r o n t  C o m m ' n  o f  N .  Y .  H a r b o r ,  
3 9  N .  J .  4 3 6 ,  1 8 9  A .  2 d  3 6  ( 1 9 6 3 ) .  
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T h e  i s s u e  b e f o r e  t h e  C o u r t  i n  M u r p h y  w a s  w h e t h e r  
N e w  J e r s e y  a n d  N e w  Y o r k  c o u l d  c o m p e l  t h e  w i t n e s s e s ,  
w h o m  t h e s e  S t a t e s  h a d  i m m u n i z e d  f r o m  p r o s e c u t i o n  
u n d e r  t h e i r  l a w s ,  t o  g i v e  t e s t i m o n y  w h i c h  m i g h t  t h e n  
b e  u s e d  t o  c o n v i c t  t h e m  o f  a  f e d e r a l  c r i m e .  S i n c e  N e w  
J e r s e y  a n d  N e w  Y o r k  h a d  n o t  p u r p o r t e d  t o  c o n f e r  i m - -
m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n ,  t h e  C o u r t  w a s  f a c e d  
w i t h  t h e  q u e s t i o n  w h a t  l i m i t a t i o n s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  i m p o s e d  o n  t h e  p r o s e c u t o r i a l  p o w e r s  o f  
t h e  F e d e r a l  G o v e r n m e n t .  a  n o n i m m u n i z i n g  s o v e r e i g n .  
A f t e r  u n d e r t a k i n g  a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e ,  t h e  C o u r t  o v e r t u r n e d  t h e ·  
r u l e  t h a t  o n e  j u r i s d i c t i o n  w i t h i n  o u r  f e d e r a l  s t r u c t u r e  
m a y  c o m p e l  a  ·w i t n e s s  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  
b e  u s e d  t o  c o n v i c t  h i m  o f  a  c r i m e  i n  a n o t h e r  j u r i s d i c -
t i o n . 1 2  T h e  C o u r t  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  
s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  
w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  i n c r i m -
i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  
t h i s  p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  
i t ,  t h e  C o u r t  h e l d  t h e  c o n s t i t u t i o n a l  r u l e  t o  b e  t h a t :  
" a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  g i v e  t e s t i -
m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  u n d e r  f e d e r a l  l a w  
u n l e s s  t h e  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  
b e  u s e d  i n  a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n -
n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  
W e  c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  i m p l e m e n t  
t h i s  c o n s t i t u t i o n a l  r u l e  a n d  a c c o m m o d a t e  t h e  i n t e r -
4 2  
R e c o n s i d e r a t i o n  o f  t h e  r u l e  t h a t  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
d o e s  n o t  p r o t e c t  a  w i t n e s s  i n  o n e  j u r i s d i c t i o n  a g a i n s t  b e i n g  c o m -
p e l l e d  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  b e  u s e d  t o  c o n v i c t  h i m  i n  
a n o t h e r  j u r i s d i c t i o n  w a s  m a d e  n e c e s s a r y  b y  t h e  d e c i s i o n  i n  M a 1 1 o y  v .  
H o g a n ,  3 7 8  U .  S .  1  ( 1 9 6 4 ) ,  i n  w h i c h  t h e  C o u r t  h e l d  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  a p p l i c a b l e  t o  t h e  S t a t e s  t h r o u g h  t h e  F o u r t e e n t h  
A m e n d m e n t .  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 7  
( 1 9 6 4 ) .  
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e s t s  o f  t h e  S t a t e  a n d  F e d e r a l  G o v e r n m e n t  i n  i n v e s -
t i g a t i n g  a n d  p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n -
m e n t  m u s t  b e  p r o h i b i t e d  f r o m  m a k i n g  a n y  s u c h  u s e  
o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s . "  
4 3  
3 7 8  U .  S . ,  
a t  7 9 .  
T h e  C o u r t  e m p h a s i z e d  t h a t  t h i s  r u l e  l e f t  t h e  s t a t e  
w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  
t h e  w i t n e s s  h a d  i m m u n i t y  o n l y  f r o m  t h e  u s e  o f  t h e -
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  " i n  
s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  
c l a i m e d  h i s  p r i v i l e g e  i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  
o f  i m m u n i t y . "  3 7 8  U .  S . ,  a t  7 9 .  
I t  i s  t r u e  t h a t  i n  M u r p h y  t h e  C o u r t  w a s  n o t  p r e s e n t e d  
w i t h  t h e  p r e c i s e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e ,  w h e t h e r ·  
a  j u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  t e s t i m o n y  m a y  d o  s o  
b y  g r a n t i n g  o n l y  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  f o r ·  
N e w  J e r s e y  a n d  N e w  Y o r k  h a d  g r a n t e d  p e t i t i o n e r s  t r a n s -
a c t i o n a l  i m m u n i t y .  T h e  C o u r t  h e r e t o f o r e  h a s  n o t  
s q u a r e l y  c o n f r o n t e d  t h i s  q u e s t i o n ,
4 4  
b e c a u s e  p o s t - C o u n -
s e l m a n  i m m u n i t y  s t a t u t e s  r e a c h i n g  t h e  C o u r t  e i t h e r  h a v e ·  
f o l l o w e d  t h e  p a t t e r n  o f  t h e  1 8 9 3  A c t  i n  p r o v i d i n g  t r a n s -
a c t i o n a l  i m m u n i t y , 4
5  
o r  h a v e  b e e n  f o u n d  d e f i c i e n t  f o r ·  
4 3  
A t  t h i s  p o i n t ,  t h e  C o u r t  a d d e d  t h e  f o l l o w i n g  n o t e :  " O n c e  a  
d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i m m u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e n c e  
i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  a n  i n d e p e n d e n t ,  l e g i t i -
m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
I f  t r a n s a c t i o n a l  i m m u n i t y  h a d  b e e n  d e e m e d  t o  b e  t h e  " c o n s t i t u t i o n a l  
r u l e "  t h e r e  c o u l d  b e  n o  f e d e r a l  p r o s e c u t i o n .  
4 4  
S e e ,  e .  g . ,  C a l i f o r n i a  v .  B y e r s ,  4 0 2  U .  S .  4 2 4 ,  4 4 2  n .  3  ( 1 9 7 1 )  
( H a r l a n ,  J . ,  c o n c u r r i n g ) ,  U n i t e d  S t a t e s  v .  F r e e d ,  4 0 1  U .  S .  6 0 1 ,  6 0 6  
n .  1 1  ( 1 9 7 1 ) ;  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) ;  S t e v e n s  
v .  M a r k s ,  3 8 3  U .  S .  2 3 4 ,  2 4 4 - - - 2 4 5  ( 1 9 6 6 ) .  
4 5  
E .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  ( 1 9 6 4 ) ;  
U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 ) ;  S m i t h  v .  U n i t e d ·  
S t a t e s ,  3 3 7  U . S .  1 3 7  ( 1 9 4 9 ) ;  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  4 2 4  
1 8  
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f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  a l l  e v i d e n c e  d e r i v e d  f r o m  
c o m p e l l e d  t e s t i r n o n y . • G  B u t  b o t h  t h e  r e a s o n i n g  o f  t h e  
C o u r t  i n  M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  t h e  
c o n c l u s i o n  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o n -
s t i t u t i o n a l l y  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  
o f  t h e  p r i v i l e g e .  S i n c e  t h e  p r i v i l e g e  i s  f u l l y  a p p l i c a b l e  
a n d  i t s  s c o p e  i s  t h e  s a m e  w h e t h e r  i n v o k e d  i n  a  s t a t e  o r  
i n  a  f e d e r a l  j u r i s d i c t i o n , 4
1  
t h e  M u r p h y  c o n c l u s i o n  t h a t  a  
p r o h i b i t i o n  o n  u s e  a n d  d e r i v a t i v e  u s e  s e c u r e s  a  w i t n e s s '  
F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  i n f r i n g e m e n t  b y  t h e  
F e d e r a l  G o v e r n m e n t  d e m o n s t r a t e s  t h a t  i m m u n i t y  f r o m  
u s e  a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  
t h e  p r i v i l e g e .  A s  t h e  l v l u r p h y  C o u r t  n o t e d ,  i m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  " l e a v e s  t h e  w i t n e s s  a n d  t h e  
F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  
a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e "  
4 8  
i n  t h e  
a b s e n c e  o f  a  g r a n t  o f  i m m u n i t y .  T h e  i v l u r p h y  C o u r t  
w a s  c o n c e r n e d  s o l e l y  w i t h  t h e  d a n g e r  o f  i n c r i m i n a t i o n  
u n d e r  f e d e r a l  l a w ,  a n d  h e l d  t h a t  i m m u n i t y  f r o m  u s e  a n d  
d e r i v a t i v e  u s e  w a s  s u f f i c i e n t  t o  d i s p l a c e  t h e  d a n g e r .  
T h i s  p r o t e c t i o n  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  i s  t h e  d e -
g r e e  o f  p r o t e c t i o n  w h i c h  t h e  C o n s t i t u t i o n  r e q u i r e s ,  a n d  
( 1 9 4 3 ) ;  H a l e  v .  H e n k e l ,  2 0 1  U .  S .  4 3  ( 1 9 0 6 ) ;  J a c k  v .  K a n s a s ,  1 9 9 -
U . S .  3 7 2  ( 1 9 0 5 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) .  S e e  a l s o •  
n .  3 5 ,  s u . p r a .  
4 6  
E .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 Z  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) ;  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
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I n  M a 1 l o y  v .  H o g a n ,  3 7 8  U . S .  1 ,  1 0 - 1 1  ( 1 9 6 4 ) ,  t h e  C o u r t  h e l d  
t h a t  t h e  s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t  o r  s c o p e  o f  
t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  b e c a u s e  t h e  s a m e  
s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  R i g h t s  i s  i n v o l v e d .  T h e  M u r p h y  
C o u r t  e m p h a s i z e d  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s a m e  i n  
s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s .  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ~  
3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
4 8  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
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1 9  
i s  a l l  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  e v e n  a g a i n s t  j u r i s -
d i c t i o n  c o m p e l l i n g  t e s t i m o n y  b y  g r a n t i n g  i m m u n i t y .
4 9  
I V  
A l t h o u g h  a n  a n a l y s i s  o f  p r i o r  d e c i s i o n s  a n d  t h e  p u r -
p o s e  o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  i n d i c a t e  t h a t  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  
t h e  p r i y i l e g e ,  w e  m u s t  c o n s i d e r  a d d i t i o n a l  a r g u m e n t s  a d -
v a n c e d  b y  p e t i t i o n e r s  a g a i n s t  t h e  s u f f i c i e n c y  o f  s u c h  
i m m u n i t y .  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  a f -
f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m -
m u n i t y  g r a n t  i s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
P e t i t i o n e r s  a r g u e  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m -
m u n i t y  w i l l  n o t  a d e q u a t e l y  p r o t e c t  a  w i t n e s s  f r o m  v a r i o u s  
p o s s i b l e  i n c r i m i n a t i n g  u s e s  o f  t h e  c o m p e l l e d  t e s t i m o n y :  
f o r  e x a m p l e ,  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f -
f i c i a l s  m a y  o b t a i n  l e a d s ,  n a m e s  o f  w i t n e s s e s ,  o r  o t h e r  i n -
f o r m a t i o n  n o t  o t h e r w i s e  a v a i l a b l e  w h i c h  m i g h t  r e s u l t  i n  
a  p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  a n d  p e r h a p s  i m p o s s i b l e ,  
t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y ,  b y  t e s t i m o n y  o r  c r o s s -
e x a m i n a t i o n ,  t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  t e s -
t i m m i . y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  
j u r i s d i c t i o n  g r a n t i n g  t h e  i m m u n i t y .  
T h i s  a r g u m e n t  p r e s u p p o s e s  t h a t  t h e  s t a t u t e ' s  p r o -
h i b i t i o n  w i l l  p r o v e  i m p o s s i b l e  t o  e n f o r c e .  T h e  s t a t u t e  
p r o v i d e s  a  s w e e p i n g  p r o s c r i p t i o n  o f  a n y  u s e ,  d i r e c t  o r  
i n d i r e c t .  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  a n y  i n f o r m a -
t i o n  d e r i v e d  t h e r e f r o m :  
" n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
4 9  
A s  t h e  C o u r t  n o t e d  i n  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  
2 7 6  ( 1 9 6 8 ) ,  " [ a ] n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  p r i v i l e g e  
i f  t h e r e  i s  i m m u n i t y  f r o m  f e d e r a l  a n d  s t a t e  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  
a g a i n s t  t h e  p e r s o n  t e s t i f y i n g . "  
2 0  
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i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n -
f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a n y  
c r i m i n a l  c a s e  . . . .  "  1 8  U .  S .  C .  §  6 0 0 2 .  
T h i s  t o t a l  p r o h i b i t i o n  o n  u s e  p r o v i d e s  a  c o m p r e h e n s i v e  
s a f e g u a r d ,  b a r r i n g  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a s  a n  
" i n v e s t i g a t o r y  l e a d , "  "
0  
a n d  a l s o  b a r r i n g  t h e  u s e  o f  a n y  
e v i d e n c e  o b t a i n e d  a s  a  r e s u l t  o f  f o c u s i n g  i n v e s t i g a t i o n  
o n  a  w i t n e s s  a s  a  r e s u l t  o f  c o m p e l l e d  d i s c l o s u r e s .  
A  p e r s o n  a c c o r d e d  t h i s  i m m u n i t y  u n d e r  1 8  U .  S .  C .  
§  6 0 0 2 ,  a n d  s u b s e q u e n t l y  p r o s e c u t e d ,  i s  n o t  d e p e n d e n t  
f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  
g o o d  f a i t h  o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  
M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i - -
f i e d ,  u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  
r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  f e d e r a l  a u -
t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i -
d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  
i s  n o t  l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  
o n  t h e  p r o s e c u t i o n  t h e  a f f i r m a t i v e  d u t y  t o  p r o v e  t h a t  
t h e  e v i d e n c e  i t  p r o p o s e s  t o  u s e  i s  d e r i v e d  f r o m  a  l e g i t i -
m a t e  s o u r c e  w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  
t e s t i m o n y .  
T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n ,
5 1  
c o m m e n s u r a t e  
w i t h  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  
T h e  p r i v i l e g e  a s s u r e s  t h a t  a  c i t i z e n  i s  n o t  c o m p e l l e d  t o  
i n c r i m i n a t e  h i m s e l f  b y  h i s  o w n  t e s t i m o n y .  I t  u s u a l l y  
o p e r a t e s  t o  a l l o w  a  c i t i z e n  t o  r e m a i n  s i l e n t  w h e n  a s k e d  
5 ' D  S e e ,  e .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) .  
5 1  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  1 0 2 - 1 0 4  
( 1 9 6 4 )  ( W H I T E ,  J . ,  c o n c u r r i n g ) .  
7 0 - - - 1 1 7 - 0 P I N I O N  
K A S T I G A R  v .  U N I T E D  S T A T E S  2 1  
a  q u e s t i o n  r e q u i r i n g  a n  i n c r i m i n a t o r y  a n s , Y e r .  T h i s  s t a t -
u t e ,  1 8  U .  S .  C .  §  6 0 0 2 ,  w h i c h  o p e r a t e s  a f t e r  a  w i t n e s s  
h a s  g i v e n  i n c r i m i n a t o r y  t e s t i m o n y ,  a f f o r d s  t h e  s a m e  
p r o t e c t i o n  b y  a s s u r i n g  t h a t  t h e  c o m p e l l e d  t e s t i m o n y  c a n  
i n  n o  w a y  l e a d  t o  t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s .  
T h e  s t a t u t e ,  l i k e  t h e  F i f t h  A m e n d m e n t ,  g r a n t s  n e i t h e r  
p a r d o n  n o r  a m n e s t y .  B o t h  t h e  s t a t u t e  a n d  t h e  F i f t h  
A m e n d m e n t  a l l o w  t h e  g o v e r n m e n t  t o  p r o s e c u t e  u s i n g ·  
e v i d e n c e  f r o m  l e g i t i m a t e  i n d e p e n d e n t  s o u r c e s .  
T h e  s t a t u t o r y  p r o s c r i p t i o n  i s  a n a l o g o u s  t o  t h e  F i f t h  
A m e n d m e n t  r e q u i r e m e n t  i n  c a s e s  o f  c o e r c e d  c o n f e s s i o n s .
5 2  
A  c o e r c e d  c o n f e s s i o n ,  a s  r e v e a l i n g  o f  l e a d s  a s  t e s t i m o n y  
g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y ,
5 3  
i s  i n a d m i s s i b l e  i n  a  
c r i m i n a l  t r i a l ,  b u t  i t  d o e s  n o t  b a r  p r o s e c u t i o n .
5 4  
M o r e -
o v e r ,  a  d e f e n d a n t  a g a i n s t  w h o m  i n c r i m i n a t i n g  e v i d e n c e  
h a s  b e e n  o b t a i n e d  t h r o u g h  a  g r a n t  o f  i m m u n i t y  m a y  
b e  i n  a  s t r o n g e r  p o s i t i o n  a t  t r i a l  t h a n  a  d e f e n d a n t  w h o  
a s s e r t s  a  F i f t h  A m e n d m e n t  c o e r c e d  c o n f e s s i o n  c l a i m .  
O n e  r a i s i n g  a  c l a i m  u n d e r  t h i s  s t a t u t e  n e e d  o n l y  s h o w  
t h a t  h e  t e s t i f i e d  u n d e r  a  g r a n t  o f  i m m u n i t y  i n  o r d e r  t o  
s h i f t  t o  t h e  g o v e r n m e n t  t h e  h e a v y  b u r d e n  o f  p r o v i n g  t h a t  
a l l  o f  t h e  e v i d e n c e  i t  p r o p o s e s  t o  u s e  w a s  d e r i v e d  f r o m  
l e g i t i m a t e  i n d e p e n d e n t  s o u r c e s .
5 5  
O n  t h e  o t h e r  h a n d , .  
a  d e f e n d a n t  r a i s i n g  a  c o e r c e d  c o n f e s s i o n  c l a i m  u n d e r  t h e  
F i f t h  A m e n d m e n t  m u s t  f i r s t  p r e v a i l  i n  a  v o l u n t a r i n e s s  
5 2  
A d a m s  v .  M a r y l a n d ,  3 4 7  U .  S .  1 7 9 ,  1 8 1  ( 1 9 5 4 ) ;  B r a m  v .  U n i t e d  
S t a t e s ,  1 6 8  U . S .  5 3 2 ,  5 4 2  ( 1 8 9 7 ) .  
5 3  
A s  M R .  J u s T I C E  W H I T E ,  c o n c u r r i n g  i n  M u r p h y ,  p o i n t e d  o u t :  
" A  c o e r c e d  c o n f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  a s  t e s t i m o n y  g i v e n  i n  
e x c h a n g e  f o r  i m m u n i t y  a n d  i n d e e d  i s  e x c l u d e d  i n  p a r t  b e c a u s e  i t  i s  
c o m p e l l e d  i n c r i m i n a t i o n  i n  v i o l a t i o n  o f  t h e  p r i v i l e g e .  M a l l o y  v .  
H o g a n ,  [ 3 7 8  U .  S .  1 ,  7 - 8 ] ;  S p a n o  v .  N e w  Y o r k ,  3 6 0  U .  S .  3 1 5 ;  
B r a m  v .  U n i t e d  S t a t e s ,  1 6 8  U .  S .  5 3 2 . "  3 7 8  U .  S . ,  a t  1 0 3 .  
5 4  
J a c k s o n  v .  D e n n o ,  3 7 8  U .  S .  3 6 8  ( 1 9 6 4 ) .  
5 5  
S e e  p .  2 0 ,  s u p r a ;  B r i e f  f o r  R e s p o n d e n t ,  a t  3 7 ;  C f .  C h a p m a n  
v .  C a l i f o r n i a ,  3 8 6  U .  S .  1 8  ( 1 9 6 7 ) .  
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h e a r i n g  b e f o r e  h i s  c o n f e s s i o n  a n d  e v i d e n c e  d e r i v e d  f r o m  
i t  b e c o m e  i n a d m i s s i b l e .  
5 6  
T h e r e  c a n  b e  n o  j u s t i f i c a t i o n  i n  r e a s o n  o r  p o l i c y  f o r  
a r g u i n g  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  a m n e s t y  g r a n t  
w h e r e ,  a c t i n g  p u r s u a n t  t o  s t a t u t e  a n d  a c c o m p a n y i n g  s a f e -
g u a r d s ,  t e s t i m o n y  i s  c o m p e l l e d  i n  e x c h a n g e  f o r  i m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  w h e n  n o  s u c h  a m n e s t y  i s  
r e q u i r e d  w h e r e  t h e  g o v e r n m e n t ,  a c t i n g  w i t h o u t  c o l o r a b l e  
r i g h t ,  c o e r c e s  a  d e f e n d a n t  i n t o  i n c r i m i n a t i n g  h i m s e l f .  
W e  c o n c l u d e  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8 -
U .  S .  C .  §  6 0 0 2  l e a v e s  t h e  w i t n e s s  a n d  t h e  p r o s e c u t o r i a l  
a u t h o r i t i e s  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e -
w i t n e s s  h a d  c l a i m e d  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  i m m u n i t y  t h e r e f o r e  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e -
a n d  s u f f i c e s  t o  s u p p l a n t  i t .  T h e  j u d g m e n t  o f  t h e  C o u r t  
o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a c c o r d i n g l y  i s  
A f f i r m e d .  
M R .  J u s T I C E  B R E N N A N  a n d  M R .  J u s T I C E  R E H N Q U I S T  
t o o k  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h i s  c a s e  . .  
5 6  
J a c k s o n  v .  D e n n o ,  3 7 8  U .  S .  3 6 8  ( 1 9 6 4 ) .  
'  
N O T E l :  W h e r e  I t  I s  d e e m e d  d e s i r a b l e ,  a  s y l l a b u s  ( h e a d n o t e )  w i l l  
b e  r e l e a s e d ,  a s  i s  b e i n g  d o n e  i n  c o n n e c t i o n  w i t h  t h i s  c a s e ,  a t  t h e  t i m e  
t h e  o p i n i o n  i s  i s s u e d .  T h e  s y l l a b u s  c o n s t i t u t e s  n o  p a r t  o f  t h e  o p i n i o n  
o f  t h e  C o u r t  b u t  b a s  b e e n  p r e p a r e d  b y  t h e  R e p o r t e r  o f  D e c i s i o n s  ! o r  
t h e  c o n v e n i e n c e  o f  t h e  r e a d e r .  S e e  U n i t e d  S t a t e s  v .  D e f r o i t  L u m b e r  
O o . ,  2 0 0  U . S .  3 2 1 ,  3 3 7 .  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
S y l l a b u s  
K A S T I G A R  E T  A L .  V .  U N I T E D  S T A T E S  
C E R T I O R A R I  T O  T H E  U N I T E D  S T A T E S  C O U R T  O F  A P P E A L S  F O R "  
T H E  N I N T H  C I R C U I T  
N o .  7 0 - - 1 1 7 .  A r g u e d  J n n u a r y  1 1 ,  1 9 7 2 - D c c i d c d  l \ J a y  2 2 , .  1 9 7 2  
T h e  U n i t e d  S t a t e s  c a n  c o m p e l  t e s t i m o n y  f r o m  a n  u n w i l l i n g  w i t n e s s  
w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n  b y  c o n f e r r i n g  i m m u n i t y ,  a s  p r o v i d e d  b y  1 8  
U .  S .  C .  §  6 0 0 2 ,  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e -
d e r i v e d  t h e r e f r o m  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  s u c h  
i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  
s c o p e  o f  t h e  p r i v i l e g e  a n d  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r ·  
a  c l a i m  o f  t h e  p r i v i l e g e .  T r a n s a c t i o n a l  i m m u n i t y  w o u l d  a f f o r d  
b r o a d e r  p r o t e c t i o n  t h a n  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e ,  a n d  i s  
n o t  c o n s t i t u t i o n a l l y  r e q u i r e d .  I n  a  s u b s e q u e n t  c r i m i n a l  p r o s e c u - -
t i o n ,  t h e  p r o s e c u t i o n  h a s  t h e  b u r d e n  o f  p r o v i n g  a f f i r m a t i v e l y  t h a t  
e v i d e n c e  p r o p o s e d  t o  b e  u s e d  i s  d e r i v e d  f r o m  a  l e g i t i m a t e  s o u r c e -
w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  t e s t i m o n y .  P p .  2 - 2 2 .  
4 4 0  F .  2 d  9 5 4 ,  a f f i r m e d .  
P o w E L L ,  J . ,  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  C o u r t ,  i n  w h i c h  B U R G E R ,  
C .  J . ,  a n d  S T E W A R T ,  W H I T E ,  a n d  B L A C K M U N ,  J J . ,  j o i n e d .  D O U G L A S  
a n d  M A R S H A L L ,  J J . ,  f i l e d  d i s s e n t i n g  o p i n i o n s .  B R E N N A N  a n d  R E H N -
Q U I S T ,  J J . ,  t o o k  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h e  c a s e . _  
F I L E  C O P Y  
P L t : A S E  R E 1 i J R N  
· .  r o  F l L E  
N O T I C E :  T h i s  o p i n i o n  I s  s u b j e c t  t o  f o r m a l  r e v f s f o n  b e f o r e  p u b l ! c a t f o n ,  
I n  t h e  p r e l i m i n a r y  p r i n t  o f  t h e  U n i t e d  S t a t e s  R e p o r t s .  R e a d e r s  a r e  r e -
q u e s t e d  t o  n o t i f y  t h e  R e p o r t e r  o f  D e c i s i o n s ,  S u p r e m e  C o u r t  o f  t h e  
U n i t e d  S t a t e s ,  W a s h i n g t o n ,  D . C .  2 0 5 4 3 ,  o f  a n y  t y p o g r a p h i c a l  o r  o t h e r  
f o r m a l  e r r o r s ,  i n  o r d e r  t h a t  c o r r e c t i o n s  m a y  b e  m a d e  b e f o r e  t h e  p r e -
l i m i n a r y  p r i n t  g o e s  t o  p r e s s .  
A S  H A N D E D -
·.  D O W N  
S U P R E M E  C O U R T  O F  T H E  U N I T E D  S T A T E S  
N o .  7 0 - 1 1 7  
C h a r l e s  J o s e p h  K a s t i g a r  a n d  
M i c h a e l  G o r e a n  S t e w a r t ,  
P e t i t i o n e r s ,  
v .  
U n i t e d  S t a t e s .  
O n  W r i t  o f  C e r t i o r a r i  t o  
t h e  U n i t e d  S t a t e s  C o u r t  
o f  A p p e a l s  f o r  t h e  
N i n t h  C i r c u i t .  
[ M a y  2 2 ,  1 9 7 2 ]  
M R .  J U S T I C E  P o w E L L  d e l i v e r e d  t h e  o p i n i o n  o f  t h e  
C o u r t .  
T h i s  c a s e  p r e s e n t s  t h e  q u e s t i o n  w h e t h e r  t h e  U n i t e d  
S t a t e s  G o v e r n m e n t  m a y  c o m p e l  t e s t i m o n y  f r o m  a n  u n -
w i l l i n g  w i t n e s s ,  w h o  i n v o k e s  t h e  F i f t h  A m e n d m e n t  p r i v i -
l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  b y  c o n f e r r i n g  
o n  t h e  w i t n e s s  i m m u n i t y  f r o m  u s e  o f  t h e  c o m p e l l e d  t e s t i - -
m o n y  i n  s u b s e q u e n t  c r i m i n a l  p r o c e e d i n g s ,  a s  w e l l  a s  i m -
m u n i t y  f r o m  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  t h e  t e s t i m o n y .  
P e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  a p p e a r  b e f o r e  a  U n i t e d  
S t a t e s  g r a n d  j u r y  i n  t h e  C e n t r a l  D i s t r i c t  o f  C a l i f o r n i a  
o n  F e b r u a r y  4 ,  1 9 7 1 .  T h e  G o v e r n m e n t  b e l i e v e d  t h a t  
p e t i t i o n e r s  w e r e  l i k e l y  t o  a s s e r t  t h e i r  F i f t h  A m e n d m e n t  
p r i v i l e g e .  P r i o r  t o  t h e  s c h e d u l e d  a p p e a r a n c e s ,  t h e  G o v -
e r n m e n t  a p p l i e d  t o  t h e  D i s t r i c t  C o u r t  f o r  a n  o r d e r  d i - -
r e c t i n g  p e t i t i o n e r s  t o  a n s w e r  q u e s t i o n s  a n d  p r o d u c e  
e v i d e n c e  b e f o r e  t h e  g r a n d  j u r y  u n d e r  a  g r a n t  o f  i m -
m u n i t y  c o n f e r r e d  p u r s u a n t  t o  1 8  U .  S .  C .  §  6 0 0 2 - 6 0 0 3 .  
P e t i t i o n e r s  o p p o s e d  i s s u a n c e  o f  t h e  o r d e r ,  c o n t e n d i n g  p r i -
m a r i l y  t h a t  t h e  s c o p e  o f  t h e  i m m u n i t y  p r o v i d e d  b y  t h e  
s t a t u t e  w a s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  
a g a i n s t  s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  w a s  n o t  s u f f i c i e n t  
t o  s u p p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t h e i r  t e s t i m o n y .  
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T h e  D i s t r i c t  C o u r t  r e j e c t e d  t h i s  c o n t e n t i o n ,  a n d  o r d e r e d  
p e t i t i o n e r s  t o  a p p e a r  b e f o r e  t h e  g r a n d  j u r y  a n d  a n s w e r  
i t s  q u e s t i o n s  u n d e r  t h e  g r a n t  o f  i m m u n i t y .  
P e t i t i o n e r s  a p p e a r e d  b u t  r e f u s e d  t o  a n s w e r  q u e s t i o n s ,  
a s s e r t i n g  t h e i r  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m -
i n a t i o n .  T h e y  w e r e  b r o u g h t  b e f o r e  t h e  D i s t r i c t  C o u r t ,  
a n d  e a c h  p e r s i s t e d  i n  h i s  r e f u s a l  t o  a n s w e r  t h e  g r a n d  
j u r y ' s  q u e s t i o n s ,  n o t w i t h s t a n d i n g  t h e  g r a n t  o f  i m m u n i t y .  
T h e  c o u r t  f o u n d  b o t h  i n  c o n t e m p t ,  a n d  c o m m i t t e d  
t h e m  t o  t h e  c u s t o d y  o f  t h e  A t t o r n e y  G e n e r a l  u n t i l  
e i t h e r  t h e y  a n s w e r e d  t h e  g r a n d  j u r y ' s  q u e s t i o n s  o r  
t h e  t e r m  o f  t h e  g r a n d  j u r y  e x p i r e d .
1  
T h e  C o u r t  o f  
A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a f f i r m e d .  S t e w a r t  v .  
U n i t e d  S t a t e s ,  4 4 0  F .  2 d  9 5 4  ( C A 9  1 9 7 1 ) .  T h i s  C o u r t  
g r a n t e d  c e r t i o r a r i  t o  r e s o l v e  t h e  i m p o r t a n t  q u e s t i o n  
w h e t h e r  t e s t i m o n y  m a y  b e  c o m p e l l e d  b y  g r a n t i n g  i m -
m u n i t y  f r o m  t h e  u s e  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  
e v i d e n c e  d e r i v e d  t h e r e f r o m  ( " u s e  a n d  d e r i v a t i v e  u s e '
1  
i m m u n i t y ) ,  o r  w h e t h e r  i t  i s  n e c e s s a r y  t o  g r a n t  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  o f f e n s e s  t o  w h i c h  c o m p e l l e d  t e s t i ~  
m o n y  r e l a t e s  ( " t r a n s a c t i o n a l "  i m m u n i t y ) .  4 0 2  U .  S .  
9 7 1  ( 1 9 7 1 ) .  
I  
T h e  p o w e r  o f  g o v e r n m e n t  t o  c o m p e l  p e r s o n s  t o  t e s t i f y  
i n  c o u r t  o r  b e f o r e  g r a n d  j u r i e s  a n d  o t h e r  g o v e r n m e n t a l  
a g e n c i e s  i s  f i r m l y  e s t a b l i s h e d  i n  A n g l o - A m e r i c a n  j u r i s -
p r u d e n c e . 2  T h e  p o w e r  w i t h  r e s p e c t  t o  c o u r t s  w a s  e s t a b -
l i s h e d  b y  s t a t u t e  i n  E n g l a n d  a s  e a r l y  a s  1 5 6 2 ,
3  
a n d  L o r d  
B a c o n  o b s e r v e d  i n  1 6 1 2  t h a t  a l l  s u b j e c t s  o w e d  t h e  K i n g  
1  
T h e  c o n t e m p t  o r d e r  w a s  i s s u e d  p u r s u a n t  t o  2 8  U .  S .  C .  §  1 8 2 6 .  
2  
F o r  a  c o n c i s e  h i s t o r y  o f  t e s t i m o n i a l  c o m p u l s i o n  p r i o r  t o  t h e  
a d o p t i o n  o f  o u r  C o n s t i t u t i o n ,  s e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 1 9 0  
( M c N a u g h t o n  r e v .  1 9 6 1 ) .  S e e  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  
4 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U . S .  2 7 3  ( 1 9 1 9 ) .  
3  
S t a t u t e  o f  E l i z a b e t h ,  5  E l i z .  I ,  c .  9 ,  §  1 2  ( 1 5 6 2 ) .  
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3  
t h e i r  " k n o w l e d g e  a n d  d i s c o v e r y . "  
4  
W h i l e  i t  i s  n o t  c l e a r  
w h e n  g r a n d  j u r i e s  f i r s t  r e s o r t e d  t o  c o m p u l s o r y  p r o c e s s  t o  
s e c u r e  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s ,  t h e  
g e n e r a l  c o m m o n  l a w  p r i n c i p l e  t h a t  " t h e  p u b l i c  h a s  a  
r i g h t  t o  e v e r y  m a n ' s  e v i d e n c e "  w a s  c o n s i d e r e d  a n  " i n -
d u b i t a b l e  c e r t a i n t y "  w h i c h  " c a n n o t  b e  d e n i e d "  b y  1 7 4 2 .
5  
T h e  p o w e r  t o  c o m p e l  t e s t i m o n y ,  a n d  t h e  c o r r e s p o n d i n g  
d u t y  t o  t e s t i f y ,  a r e  r e c o g n i z e d  i n  t h e  S i x t h  A m e n d -
m e n t  r e q u i r e m e n t s  t h a t  a n  a c c u s e d  b e  c o n f r o n t e d  w i t h  
t h e  w i t n e s s e s  a g a i n s t  h i m ,  a n d  h a v e  c o m p u l s o r y  p r o c -
e s s  f o r  o b t a i n i n g  w i t n e s s e s  i n  h i s  f a v o r .  T h e  f i r s t  C o n -
g r e s s  r e c o g n i z e d  t h e  t e s t i m o n i a l  d u t y  i n  t h e  J u d i c i a r y  
A c t  o f  1 7 8 9 ,  w h i c h  p r o v i d e d  f o r  c o m p u l s o r y  a t t e n d a n c e  
o f  w i t n e s s e s  i n  t h e  f e d e r a l  c o u r t s .
6  
M R .  J u s r r c E  · W H I T E  
n o t e d  t h e  i m p o r t a n c e  o f  t h i s  e s s e n t i a l  p o w e r  o f  g o v e r n ~  
m e n t  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  M u r p h y  v .  W a t  e r  f r o n t  
C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 3 - 9 4  ( 1 9 6 4 ) :  
" A m o n g  t h e  n e c e s s a r y  a n d  m o s t  i m p o r t a n t  o f  t h e  
p o w e r s  o f  t h e  S t a t e s  a s  , v e l l  a s  t h e  F e d e r a l  G o v e r n -
m e n t  t o  a s s u r e  t h e  e f f e c t i v e  f u n c t i o n i n g  o f  g o v e r n - :  
m e n t  i n  a n  o r d e r e d  s o c i e t y  i s  t h e  b r o a d  p o w e r  t o  
c o m p e l  r e s i d e n t s  t o  t e s t i f y  i n  c o u r t  o r  b e f o r e  g r a n d  
j u r i e s  o r  a g e n c i e s .  S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  
U .  S .  2 7 3 .  S u c h  t e s t i m o n y  c o n s t i t u t e s  o n e  o f  t h e  
G o v e r n m e n t ' s  p r i m a r y  s o u r c e s  o f  i n f o r m a t i o n . "  
4  
C o u n t e s s  o f  S h r e w s b u r y ' s  C a s e ,  2  H o w e l l ' s  S t a t e  T r i a l s  7 6 9 ,  
7 7 8  ( 1 6 1 2 ) .  
5  
S e e  t h e  p a r l i a m e n t a r y  d e b a t e  o n  t h e  B i l l  t o  I n d e m n i f y  E v i -
d e n c e ,  p a r t i c u l a r l y  t h e  r e m a r k s  o f  t h e  D u k e  o f  A r g y l e  a n d  L o r d  
C h a n c e l l o r  H a r d w i c k e ,  r e p o r t e d  i n  1 2  T .  H a n s a r d ,  P a r l i a m e n t a r y  
H i s t o r y  o f  E n g l a n d  6 7 5 ,  6 9 3  ( 1 8 1 2 ) .  S e e  a l s o  P i e m o n t e  v .  U n i t e d  
S t a t e s ,  3 6 7  U .  S .  5 5 6 ,  5 5 9  n .  2  ( 1 9 6 1 ) ;  U l l m a n n  v .  U n i t e d  S t a t e s ,  
3 5 0  U .  S .  4 2 2 ,  4 3 9  n .  1 5  ( 1 9 5 6 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1 ,  
6 0 0  ( 1 8 9 6 ) .  
6  
1  S t a t .  7 3 ,  8 8 - 8 9  ( 1 7 8 9 ) .  
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B u t  t h e  p o w e r  t o  c o m p e l  t e s t i m o n y  i s  n o t  a b s o l u t e .  
T h e r e  a r e  a  n u m b e r  o f  e x e m p t i o n s  f r o m  t h e  t e s t i m o n i a l  
d u t y , 7  t h e  m o s t  i m p o r t a n t  o f  w h i c h  i s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n .  
T h e  p r i v i l e g e  r e f l e c t s  a  c o m p l e x  o f  o u r  f u n d a m e n t a l  
v a l u e s  a n d  a s p i r a t i o n s , 8  a n d  m a r k s  a n  i m p o r t a n t  a d -
v a n c e  i n  t h e  d e v e l o p m e n t  o f  o u r  l i b e r t y .
9  
I t  c a n  b e  
a s s e r t e d  i n  a n y  p r o c e e d i n g ,  c i v i l  o r  c r i m i n a l ,  a d m i n i s t r a -
t i v e  o r  j u d i c i a l ,  i n v e s t i g a t o r y  o r  a d j u d i c a t o r y ;  
1 0  
a n d  i t  
p r o t e c t s  a g a i n s t  a n y  d i s c l o s u r e s  w h i c h  t h e  w i t n e s s  r e a s o n -
a b l y  b e l i e v e s  c o u l d  b e  u s e d  i n  a  c r i m i n a l  p r o s e c u t i o n  o r  
c o u l d  l e a d  t o  o t h e r  e v i d e n c e  t h a t  m i g h t  b e  s o  u s e d .
1 1  
T h i s  C o u r t  h a s  b e e n  z e a l o u s  t o  s a f e g u a r d  t h e  v a l u e s  
w h i c h  u n d e r l i e  t h e  p r i v i l e g e .
1 2  
I m m u n i t y  s t a t u t e s ,  w h i c h  h a v e  h i s t o r i c a l  r o o t s  d e e p  
i n  A n g l o - A m e r i c a n  j u r i s p r u d e n c e ,
1 3  
a r e  n o t  i n c o m p a t i b l e  
7  
S e e  B l a i r  v .  U n i t e d  S t a t e s ,  2 5 0  U .  S .  2 7 3 ,  2 8 1  ( 1 9 1 9 ) ;  8  
J .  W i g m o r e ,  E v i d e n c e  § §  2 1 9 2 ,  2 1 9 7  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
8  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U . S .  5 2 ,  5 5  ( 1 9 6 4 ) .  
9  
S e e  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 2 6  ( 1 9 5 6 ) ,  E .  
G r i s w o l d ,  T h e  F i f t h  A m e n d m e n t  T o d a y  7  ( 1 9 5 5 ) .  
1 0  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 4  ( 1 9 6 4 )  
( W H I T E ,  J . ,  c o n c u r r i n g ) ;  M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  
4 0  ( 1 9 2 4 ) ;  U n i t e d  S t a t e s  v .  S a l i n e  B a n k ,  2 6  U .  S .  ( 1  P e t e r s )  1 0 0  
( 1 8 2 8 ) ;  c f .  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3  ( 1 9 6 8 ) .  
1 1  
H o f f m a n  v .  U n i t e d  S t a t e s ,  3 4 1  U .  S .  4 7 9 ,  4 8 6  ( 1 9 5 1 ) ;  B l a u  v .  
U n i t e d  S t a t e s ,  3 4 0  U .  S .  1 5 9  ( 1 9 5 0 ) ;  M a s o n  v .  U n i t e d  S t a t e s ,  2 4 4  
U . S .  3 6 2 ,  3 6 5  ( 1 9 1 7 ) .  
1 2  
S e e ,  e .  g . ,  M i r a n d a  v .  A r i z o n a ,  3 8 4  U .  S .  4 3 6 ,  4 4 3 - 4 4 4  ( 1 9 6 6 ) ;  
B o y d  v .  U n i t e d  S t a t e s ,  1 1 6  U . S .  6 1 6 ,  6 3 5  ( 1 8 8 6 ) .  
1 3  
S o o n  a f t e r  t h e  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n  
b e c a m e  f i r m l y  e s t a b l i s h e d  i n  l a w ,  i t  w a s  r e c o g n i z e d  t h a t  t h e  p r i v i l e g e  
d i d  n o t  a p p l y  w h e n  i m m u n i t y ,  o r  " i n d e m n i t y , "  i n  t h e  E n g l i s h  u s a g e ,  
h a d  b e e n  g r a n t e d .  S e e  L .  L e v y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  
3 2 8 ,  4 9 5  ( 1 9 6 8 ) .  P a r l i a m e n t  e n a c t e d  a n  i m m u n i t y  s t a t u t e  i n  1 7 1 0  
d i r e c t e d  a g a i n s t  i l l e g a l  g a m b l i n g ,  9  A n n e ,  c .  1 4 ,  § §  3 - 4  ( 1 7 1 0 ) ,  
w h i c h  b e c a m e  t h e  m o d e l  f o r  a n  i d e n t i c a l  i m m u n i t y  s t a t u t e  e n a c t e d  
i n  1 7 7 4  b y  t h e  C o l o n i a l  L e g i s l a t u r e  o f  N e w  Y o r k .  L a w  o f  M a r c h  9 ,  
1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 2 1 , 6 2 3  ( 1 8 9 4 ) .  T h e s e  
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w i t h  t h e s e  v a l u e s .  R a t h e r  t h e y  s e e k  a  r a t i o n a l  a c c o m -
m o d a t i o n  b e t w e e n  t h e  i m p e r a t i v e s  o f  t h e  p r i v i l e g e  a n d  
t h e  l e g i t i m a t e  d e m a n d s  o f  g o v e r n m e n t  t o  c o m p e l  c i t i z e n s  
s t a t u t e s  p r o v i d e d  t h a t  t h e  l o s e r  c o u l d  s u e  t h e  w i n n e r ,  w h o  w a s  
c o m p e l l e d  t o  a n s w e r  t h e  l o s e r ' s  c h a r g e s .  A f t e r  t h e  w i n n e r  r e -
s p o n d e d  a n d  r e t u r n e d  h i s  i l l - g o t t e n  g a i n s ,  h e  w a s  " a c q u i t t e d ,  i n d e m -
n i f i e d  [ i m m u n i z e d ]  a n d  d i f c h a r g e d  f r o m  a n y  f u r t h e r  o r  o t h e r  
P u n i f h m e n t ,  F o r f e i t u r e  o r  P e n a l t y ,  w h i c h  h e  . . .  m a y  h a v e  i n c u r r e d  
b y  t h e  p l a y i n g  f o r ,  a n d  w i n n i n g  f u c h  M o n e y  . . . .  "  9  A n n e ,  c .  1 4 ,  
§  4  ( 1 7 1 0 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o n i a l  L a , r n  o f  N e w  
Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) .  
A n o t h e r  n o t a b l e  i n s t a n c e  o f  t h e  e a r l y  u s e  o f  i m m u n i t y  l e g i s l a t i o n  
i s  t h e  1 7 2 5  i m p e a c h m e n t  t r i a l  o f  L o r d  C h a n c e l l o r  M a c c l e s f i e l d .  T h e  
L o r d  C h a n c e l l o r  w a s  a c c u s e d  b y  t h e  H o u s e  o f  C o m m o n s  o f  t h e  
s a l e  o f  p u b l i c  o f f i c e s  a n d  a p p o i n t m e n t s .  I n  o r d e r  t o  c o m p e l  t h e  
t e s t i m o n y  o f  M a s t e r s  i n  C h a n c e r y  w h o  h a d  a l l e g e d l y  p u r c h a s e d  t h e i r  
o f f i c e s  f r o m  t h e  L o r d  C h a n c e l l o r ,  a n d  w h o  c o u l d  i n c r i m i n a t e  t h e m -
s e l v e s  b y  s o  t e s t i f y i n g ,  P a r l i a m e n t  e n a c t e d  a  s t a t u t e  g r a n t i n g  i m -
m u n i t y  t o  p e r s o n s  t h e n  h o l d i n g  o f f i c e  a s  M a s t e r s  i n  C h a n c e r y .  L o r d  
C h a n c e l l o r  M a c c l e s f i e l d ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7 ,  1 1 4 7  
( 1 7 2 5 ) .  S e e  8  J .  W i g m o r e ,  E Y i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  
r e v .  1 9 6 1 ) .  S e e  a l s o  B i s h o p  A t t e r b u r y ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  
T r i a l s  3 2 3 ,  6 0 4 - 6 0 5  ( 1 7 2 3 ) .  T h e  l e g i s l a t u r e s  i n  c o l o n i a l  P e n n s y l v a n i a  
a n d  N e w  Y o r k  e n a c t e d  i m m u n i t y  l e g i s l a t i o n  i n  t h e  1 8 t h  c e n t u r y .  S e e ,  
e .  g . ,  R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  o f  t h e  
H o u s e  o f  R e p r e s e n t a f o · e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  ( 1 6 8 2 -
1 7 7 6 ) ,  6  P e n n s y l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  e d .  
1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  N e w  
Y o r k  3 5 1 ,  3 5 3 - 3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 1 ,  5  C o l o -
n i a l  L a w s  o f  N e w  Y o r k  6 2 1 ,  6 2 3  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 , .  
c .  1 6 5 5 ,  5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 1 - 6 4 2  ( 1 8 9 4 ) .  S e e  
g e n e r a l l y  L .  L e v y ,  O r i g i n s  o f  t h e  F i f t h  A m e n d m e n t  3 5 9 ,  3 8 4 - 3 8 5 ,  
3 8 9 ,  4 0 2 - 4 0 3  ( 1 9 6 8 ) .  F e d e r a l  i m m u n i t y  s t a t u t e s  h a v e  e x i s t e d  s i n c e  
1 8 5 7 .  A c t  o f  J a n .  2 4 ,  1 8 5 7 ,  1 1  S t a t .  1 5 5 .  F o r  a  h i s t o r y  o f  t h e  
v a r i o u s  f e d e r a l  i m m u n i t y  s t a t u t e s ,  s e e  C o m m e n t ,  T h e  F e d e r a l  W i t -
n e s s  I m m u n i t y  A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u -
t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8  ( 1 9 6 3 ) ;  W e n d e l ,  C o m p u l s o r y  
I m m u n i t y  L e g i s l a t i o n  a n d  t h e  F i f t h  A m e n d m e n t  P r i v i l e g e :  N e w  
D e v e l o p m e n t s  a n d  N e w  C o n f u s i o n ,  1 0  S t .  L o u i s  U .  L .  R e v .  3 2 7  
( 1 9 6 6 ) ;  a n d  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  
L a w s ,  W o r k i n g  P a p e r s ,  1 4 0 6 - 1 4 1 1  ( 1 9 7 0 ) .  
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t o  t e s t i f y .  T h e  e x i s t e n c e  o f  t h e s e  s t a t u t e s  r e f l e c t s  t h e  
i m p o r t a n c e  o f  t e s t i m o n y ,  a n d  t h e  f a c t  t h a t  m a n y  o f f e n s e s  
a r e  o f  s u c h  a  c h a r a c t e r  t h a t  t h e  o n l y  p e r s o n s  c a p a b l e  o f  
g i v i n g  u s e f u l  t e s t i m o n y  a r e  t h o s e  i m p l i c a t e d  i n  t h e  c r i m e .  
I n d e e d ,  t h e i r  o r i g i n s  w e r e  i n  t h e  c o n t e x t  o f  s u c h  o f f e n s e s ,
1 4  
a n d  t h e i r  p r i m a r y  u s e  h a s  b e e n  t o  i n v e s t i g a t e  s u c h  o f -
f e n s e s . 1 5  C o n g r e s s  i n c l u d e d  i m m u n i t y  s t a t u t e s  i n  m a n y  
o f  t h e  r e g u l a t o r y  m e a s u r e s  a d o p t e d  i n  t h e  f i r s t  h a l f  o f  
t h i s  c e n t u r y .
1 6  
I n d e e d ,  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  
1 4  
S e e ,  e . g . ,  R e s o l u t i o n  o f  J a n u a r y  6 ,  1 7 5 8 ,  i n  V o t e s  a n d  P r o c e e d i n g s  
o f  t h e  H o u s e  o f  R e p r e s e n t a t i v e s  o f  t h e  P r o v i n c e  o f  P e n n s y l v a n i a  
( 1 6 8 2 - 1 7 7 6 ) ,  6  P e n n s y l v a n i a  A r c h i v e s  ( 8 t h  s e r i e s )  4 6 7 9  ( C .  H o b a n  
e d .  1 9 3 5 ) ;  L a w  o f  M a r c h  2 4 ,  1 7 7 2 ,  c .  1 5 4 2 ,  5  C o l o n i a l  L a w s  o f  
N e w  Y o r k  3 5 1 ,  3 5 4  ( 1 8 9 4 ) ;  L a w  o f  M a r c h  9 ,  1 7 7 4 ,  c .  1 6 5 5 ,  
5  C o l o n i a l  L a w s  o f  N e w  Y o r k  6 3 9 ,  6 4 2  ( 1 8 9 4 ) .  B i s h o p  A t t e r b u r y ' s  
T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  3 2 3  ( 1 7 2 3 ) ,  f o r  w h i c h  t h e  H o u s e  o f  
C o m m o n s  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  p r o s e c u t i o n  f o r  t r e a s o n -
a b l e  c o n s p i r a c y .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  6 0 4 - 6 0 5  ( 1 7 2 3 ) ;  
8  J .  W i g m o r e ,  E v i d e n c e §  2 2 8 1 ,  a t  4 9 2  n .  2  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
L a r d  C h a n c e l l o r  M  a c c l e s f i e l d ' s  T r i a l ,  1 6  H o w e l l ' s  S t a t e  T r i a l s  7 6 7  
( 1 7 2 5 ) ,  f o r  w h i c h  P a r l i a m e n t  p a s s e d  i m m u n i t y  l e g i s l a t i o n ,  w a s  a  
p r o s e c u t i o n  f o r  p o l i t i c a l  b r i b e r y  i n v o l v i n g  t h e  s a l e  o f  p u b l i c  o f f i c e s  
a n d  a p p o i n t m e n t s .  S e e  1 6  H o w e l l ' s  S t a t e  T r i a l s ,  a t  1 1 4 7  ( 1 7 2 5 ) .  
T h e  f i r s t  f e d e r a l  i m m u n i t y  s t a t u t e  w a s  e n a c t e d  t o  f a c i l i t a t e  a n  
i n v e s t i g a t i o n  o f  c h a r g e s  o f  c o r r u p t i o n  a n d  v o t e  b u y i n g  i n  t h e  H o u s e  
o f  R e p r e s e n t a t i v e s .  S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  
A c t s  i n  T h e o r y  a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t -
r o p e ,  7 2  Y a l e  L .  J .  1 5 6 8 ,  1 5 7 1  ( 1 9 6 3 ) .  
1 5  
S e e  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 2  ( M c N a u g h t o n  r e v .  
1 9 6 1 ) .  M R .  J U S T I C E  W H I T E  n o t e d  i n  h i s  c o n c u r r i n g  o p i n i o n  i n  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  9 2  ( 1 9 6 4 ) ,  t h a t  
i m m u n i t y  s t a t u t e s  " h a v e  f o r  m o r e  t h a n  a  c e n t u r y  b e e n  r e s o r t e d  t o  
f o r  t h e  i n v e s t i g a t i o n  o f  m a n y  o f f e n s e s ,  c h i e f l y  t h o s e  w h o s e  p r o o f  a n d  
p u n i s h m e n t  w e r e  o t h e r w i s e  i m p r a c t i c a b l e ,  s u c h  a s  p o l i t i c a l  b r i b e r y ,  
e i d , o r t i o n ,  g a m b l i n g ,  c o n s u m e r  f r a u d s ,  l i q u o r  v i o l a t i o n s ,  c o m m e r c i a l  
l a r c e n y ,  a n d  v a r i o u s  f o r m s  o f  r a c k e t e e r i n g . "  3 7 8  U .  S . ,  a t  9 4 - 9 5 .  
S e e n .  1 4 ,  s u p r a .  
1 6  
S e e  C o m m e n t ,  T h e  F e d e r a l  W i t n e s s  I m m u n i t y  A c t s  i n  T h e o r y  
a n d  P r a c t i c e :  T r e a d i n g  t h e  C o n s t i t u t i o n a l  T i g h t r o p e ,  7 2  Y a l e  L .  J .  
1 5 6 8 ,  1 5 7 6  ( 1 9 6 3 ) .  
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7  
s t a t u t e  u n d e r  c o n s i d e r a t i o n  i n  t h i s  c a s e ,  t h e r e  w e r e  i n  
f o r c e  o v e r  5 0  f e d e r a l  i m m u n i t y  s t a t u t e s .
1 1  
I n  a d d i t i o n
1  
e v e r y  S t a t e  i n  t h e  U n i o n ,  a s  w e l l  a s  t h e  D i s t r i c t  o i  
C o l u m b i a  a n d  P u e r t o  R i c o ,  h a s  o n e  o r  m o r e  s u c h  s t a t . a  
u t e s .
1 8  
T h e  c o m m e n t a t o r s ,
1 9  
a n d  t h i s  C o u r t  o n  s e v e r a l  
o c c a s i o n s ,
2 0  
h a v e  c h a r a c t e r i z e d  i m m u n i t y  s t a t u t e s  a s  e s -
s e n t i a l  t o  t h e  e f f e c t i v e  e n f o r c e m e n t  o f  v a r i o u s  c r i m i n a l  
s t a t u t e s .  A s  M r .  J u s t i c e  F r a n k f u r t e r  o b s e r v e d ,  s p e a k i n g  
f o r  t h e  C o u r t  i n  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
(  1 9 5 6 ) ,  s u c h  s t a t u t e s  h a v e  " b e c o m e  p a r t  o f  o u r  c o n s t i t u -
t i o n a l  f a b r i c / '  
2 1  
3 5 0  U .  S . ,  a t  4 3 8 .  
I I  
P e t i t i o n e r s  c o n t e n d  f i r s t  t h a t  t h e  F i f t h  A m e n d m e n t f s  
p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f - i n c r i m i n a t i o n ,  w h i c h  
i s  t h a t  " n o  p e r s o n  . . .  s h a l l  b e  c o m p e l l e d  i n  a n y  c r i m i n a l  
c a s e  t o  b e  a  w i t n e s s  a g a i n s t  h i m s e l f , "  d e p r i v e s  C o n g r e s s  
o f  p o w e r  t o  e n a c t  l a w s  w h i c h  c o m p e l  s e l f - i n c r i m i n a t i o n ,  
e v e n  i f  c o m p l e t e  i m m u n i t y  f r o m  p r o s e c u t i o n  i s  g r a n t e d  
p r i o r  t o  t h e  c o m p u l s i o n  o f  t h e  i n c r i m i n a t o r y  t e s t i m o n y .  
I n  o t h e r  w o r d s ,  p e t i t i o n e r s  a s s e r t  t h a t  n o  i m m u n i t y  s t a t -
u t e ,  h o w e v e r  d r a w n ,  c a n  a f f o r d  a  l a w f u l  b a s i s  f o r  c o m -
1 7  
F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  N a t i o n a l  C o m m i s s i o n  o n  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  W o r k i n g  P a p e r s ,  1 4 4 4 - - 1 4 4 5  
( 1 9 7 0 ) .  
1 8  
F o r  a  l i s t i n g  o f  t h e s e  s t a t u t e s ,  s e e  8  J .  W i g m o r e ,  E v i d e n c e  
§  2 2 8 1 ,  a t  4 9 5  n .  1 1  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
r n  S e e ,  e .  g . ,  8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  5 0 1  ( 3 d  e d .  1 9 4 0 ) ;  
8  J .  W i g m o r e ,  E v i d e n c e  §  2 2 8 1 ,  a t  4 9 6  ( M c N a u g h t o n  r e v .  1 9 6 1 ) .  
2 0  
S e e  H a l e  v .  H e n k e l ,  2 0 1  U .  S .  4 3 ,  7 0  ( 1 9 0 6 ) ;  B r o w n  v .  W a l k e r ,  
1 6 1  U . S .  5 9 1 ,  6 1 0  ( 1 8 9 6 ) .  
2 1  
T h i s  s t a t e m e n t  w a s  m a d e  w i t h  s p e c i f i c  r e f e r e n c e  t o  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,  2 7  S t a t .  4 4 3 ,  t h e  m o d e l  f o r  a l m o s t  a l l  
f e d e r a l  i m m u n i t y  s t a t u t e s  p r i o r  t o  t h e  e n a c t m e n t  o f  t h e  s t a t u t e  u n d e r  
c o n s i d e r a t i o n  i n  t h i s  c a s e .  S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  
U .  S .  5 2 ,  9 5  { 1 9 6 4 )  ( W H I T E ,  J . ,  c o n c u r r i n g ) .  
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p e l l i n g  i n c r i m i n a t o r y  t e s t i m o n y .  T h e y  a s k  u s  t o  r e . . :  
c o n s i d e r  a n d  o v e r r u l e  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
( 1 8 9 6 ) ,  a n d  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  
(  1 9 5 6 ) ,  d e c i s i o n s  w h i c h  u p h o l d  t h e  c o n s t i t u t i o n a l i t y  o f  
i m m u n i t y  s t a t u t e s .
2 2  
W e  f i n d  n o  m e r i t  t o  t h i s  c o n t e n t i o n  
a n d  r e a f f i r m  t h e  d e c i s i o n s  i n  B r o w n  a n d  U l l m a n n .  
I I I  
P e t i t i o n e r s '  s e c o n d  c o n t e n t i o n  i s  t h a t  t h e  s c o p e  o f  i m -
m u n i t y  p r o v i d e d  b y  t h e  f e d e r a l  w i t n e s s  i m m u n i t y  s t a t -
u t e ,  1 8  U .  S .  C .  §  6 0 0 2 ,  i s  n o t  c o e x t e n s i v e  w i t h  t h e  s c o p e  
o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  
s e l f - i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  n o t  s u f f i c i e n t  t o  s u p -
p l a n t  t h e  p r i v i l e g e  a n d  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  
t h e  p r i v i l e g e .  T h e  s t a t u t e  p r o v i d e s  t h a t  w h e n  a  w i t n e s s  
i s  c o m p e l l e d  b y  d i s t r i c t  c o u r t  o r d e r  t o  t e s t i f y  o v e r  a  
c l a i m  o f  t h e  p r i v i l e g e :  
" t h e  w i t n e s s  m a y  n o t  r e f u s e  t o  c o m p l y  w i t h  t h e  
o r d e r  o n  t h e  b a s i s  o f  h i s  p r i v i l e g e  a g a i n s t  s e l f - i n -
c r i m i n a t i o n ;  b u t  n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  
c o m p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  
d i r e c t l y  o r  i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  
o r  o t h e r  i n f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t -
n e s s  i n  a n y  c r i m i n a l  c a s e ,  e x c e p t  a  p r o s e c u t i o n  f o r  
p e r j u r y ,  g i v i n g  a  f a l s e  s t a t e m e n t ,  o r  o t h e r w i s e  f a i l -
i n g  t o  c o m p l y  w i t h  t h e  o r d e r . "  
2 3  
1 8  U .  S .  C .  §  6 0 0 2 .  
T h e  c o n s t i t u t i o n a l  i n q u i r y ,  r o o t e d  i n  l o g i c  a n d  h i s t o r y ;  
a s  w e l l  a s  i n  t h e  d e c i s i o n s  o f  t h i s  C o u r t ,  i s  w h e t h e r  t h e  
i m m u n i t y  g r a n t e d  u n d e r  t h i s  s t a t u t e  i s  c o e x t e n s i v e  w i t h  
2 2  
A c c o r d ,  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  2 7 6  ( 1 9 6 8 ) ;  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  ( 1 9 6 4 ) ;  M c C a r t h y  v .  
A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 )  ( B r a n d e i s ,  J . ) ;  H e i k e  v .  U n i t e d  
S t a t e s ,  2 2 7  U .  S .  1 3 1 ,  1 4 2  ( 1 9 1 3 )  ( H o l m e s ,  J . ) .  
2 3  
F o r  o t h e r  p r o v i s i o n s  o f  t h e  1 9 7 0  A c t  r e l a t i v e  t o  i m m u n i t y  
o f  w i t n e s s e s ,  s e e  1 8  U .  S .  C .  § §  6 0 0 1 - 6 0 0 5 .  
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9 '  
t h e  s c o p e  o f  t h e  p r i v i l e g e .
2 4  
I f  s o ,  p e t i t i o n e r s
1  
r e f u s a l s  
t o  a n s w e r  b a s e d  o n  t h e  p r i v i l e g e  w e r e  u n j u s t i f i e d ,  a n d  
t h e  j u d g m e n t s  o f  c o n t e m p t  w e r e  p r o p e r ,  f o r  t h e  g r a n t  o f  
i m m u n i t y  h a s  r e m o v e d  t h e  d a n g e r s  a g a i n s t  w h i c h  t h e  
p r i v i l e g e  p r o t e c t s .  B r o w n  v .  W a l k e r ,  1 6 1  U .  S .  5 9 1  
( 1 8 9 6 ) .  I f ,  o n  t h e  o t h e r  h a n d ,  t h e  i m m u n i t y  g r a n t e d  
i s  n o t  a s  c o m p r e h e n s i v e  a s  t h e  p r o t e c t i o n  a f f o r d e d  b y  
t h e  p r i v i l e g e ,  p e t i t i o n e r s  w e r e  j u s t i f i e d  i n  r e f u s i n g  t o  
a n s w e r ,  a n d  t h e  j u d g m e n t s  o f  c o n t e m p t  m u s t  b e  v a c a t e d .  
M c C a r t h y  v .  A r n d s t e i n ,  2 6 6  U .  S .  3 4 ,  4 2  ( 1 9 2 4 ) .  
P e t i t i o n e r s  d r a w  a  d i s t i n c t i o n  b e t w e e n  s t a t u t e s  w h i c h  
p r o v i d e  t r a n s a c t i o n a l  i m m u n i t y  a n d  t h o s e  w h i c h  p r o v i d e ,  
a s  d o e s  t h e  s t a t u t e  b e f o r e  u s ,  i m m u n i t y  f r o m  u s e  a n d  d e -
r i v a t i v e  u s e .
2 5  
T h e y  c o n t e n d  t h a t  a  s t a t u t e  m u s t  a t  a  
m i n i m u m  g r a n t  f u l l  t r a n s a c t i o n a l  i m m u n i t y  i n  o r d e r  t o  
b e  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .  I n  s u p -
p o r t  o f  t h i s  c o n t e n t i o n ,  t h e y  r e l y  o n  C o u n s e l m a n  v ,  
H i t c h c o c k ,  1 4 2  U .  S .  5 4 7  ( 1 8 9 2 ) ,  t h e  f i r s t  c a s e  i n  w h i c h  
t h i s  C o u r t  c o n s i d e r e d  a  c o n s t i t u t i o n a l  c h a l l e n g e  t o  a n  
i m m u n i t y  s t a t u t e .  T h e  s t a t u t e ,  a  r e - e n a c t m e n t  o f  t h e  
I m m u n i t y  A c t  o f  1 8 6 8 , " r ;  p r o v i d e d  t h a t  n o  " e v i d e n c e  o b -
t a i n e d  f r o m  a  p a r t y  o r  w i t n e s s  b y  m e a n s  o f  a  j u d i c i a l  
p r o c e e d i n g  .  .  .  s h a l l  b e  g i v e n  i n  e v i d e n c e ,  o r  i n  a n y  
m a n n e r  u s e d  a g a i n s t  h i m  . . .  i n  a n y  c o u r t  o f  t h e  U n i t e d  
S t a t e s  . . . .  "  
2 1  
N o t w i t h s t a n d i n g  a  g r a n t  o f  i m m u n i t y  
a n d  o r d e r  t o  t e s t i f y  u n d e r  t h e  r e v i s e d  1 8 6 8  A c t ,  t h e  
w i t n e s s ,  a s s e r t i n g  h i s  p r i v i l e g e  a g a i n s t  c o m p u l s o r y  s e l f -
i n c r i m i n a t i o n ,  r e f u s e d  t o  t e s t i f y  b e f o r e  a  f e d e r a l  g r a n d  
j u r y .  H e  w a s  c o n s e q u e n t l y  a d j u d g e d  i n  c o n t e m p t  o f  
c o u r t .  
2 8  
O n  a p p e a l ,  t h i s  C o u r t  c o n s t r u e d  t h e  s t a t u t e  a s  
2 4  
S e e ,  e .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 4 ,  7 8  
( 1 9 6 4 ) ;  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 , 5 8 5  ( 1 8 9 2 ) .  
2 5  
S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U .  S .  5 4 8  ( 1 9 7 1 ) .  
2 6  
1 5  S t a t .  3 7  ( 1 8 6 8 ) .  
2 7  
S e e  C o u n s e l m a n  v .  H i t c h c o c k ,  1 4 2  U . S .  5 4 7 ,  5 6 0  ( 1 8 9 2 ) .  
2 8  
I n  r e  C o u n s e l m a n ,  4 4  F e d .  2 6 8  ( C C N D  I l l .  1 8 9 0 ) .  
1 0  
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a f f o r d i n g  a  w i t n e s s  p r o t e c t i o n  o n l y  a g a i n s t  t h e  u s e  o f  t h e  
s p e c i f i c  t e s t i m o n y  c o m p e l l e d  f r o m  h i m  u n d e r  t h e  g r a n t  o f  
i m m u n i t y .  T h i s  c o n s t r u c t i o n  m e a n t  t h a t  t h e  s t a t u t e  
" c o u l d  n o t ,  a n d  w o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s  t e s t i -
m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  i n  e v i -
d e n c e  a g a i n s t  h i m . "  
2 9  
S i n c e  t h e  r e v i s e d  1 8 6 8  A c t ,  a s  c o n -
s t r u e d  b y  t h e  C o u r t ,  w o u l d  p e r m i t  t h e  u s e  a g a i n s t  t h e  i m -
m u n i z e d  w i t n e s s  o f  e v i d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  
t e s t i m o n y ,  i t  d i d  n o t  p r o t e c t  t h e  w i t n e s s  t o  t h e  s a m e  
e x t e n t  t h a t  a  c l a i m  o f  t h e  p r i v i l e g e  w o u l d  p r o t e c t  h i m .  
A c c o r d i n g l y ,  u n d e r  t h e  p r i n c i p l e  t h a t  a  g r a n t  o f  i m -
m u n i t y  c a n n o t  s u p p l a n t  t h e  p r i v i l e g e ,  a n d  i s  n o t  s u f f i -
c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e ,  
u n l e s s  t h e  s c o p e  o f  t h e  g r a n t  o f  i m m u n i t y  i s  c o e x -
t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e , 3 °  t h e  w i t n e s s ' '  
r e f u s a l  t o  t e s t i f y  w a s  h e l d  p r o p e r .  I n  t h e  c o u r s e  o f  i t s  
o p i n i o n ,  t h e  C o u r t  m a d e  t h e  f o l l o w i n g  s t a t e m e n t ,  o n  
w h i c h  p e t i t i o n e r s  h e a v i l y  r e l y :  
" W e  a r e  c l e a r l y  o f  o p i n i o n  t h a t  n o  s t a t u t e  w h i c h  
l e a v e s  t h e  p a r t y  o r  w i t n e s s  s u b j e c t  t o  p r o s e c u t i o n  
a f t e r  h e  a n s w e r s  t h e  c r i m i n a t i n g  q u e s t i o n  p u t  t o  h i m ,  
c a n  h a v e  t h e  e f f e c t  o f  s u p p l a n t i n g  t h e  p r i v i l e g e  c o n -
f e r r e d  b y  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  
[ T h e  i m m u n i t y  s t a t u t e  u n d e r  c o n s i d e r a t i o n ]  d o e s  
n o t  s u p p l y  a  c o m p l e t e  p r o t e c t i o n  f r o m  a l l  t h e  p e r i l s  
a g a i n s t  w h i c h  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  w a s  d e -
s i g n e d  t o  g u a r d ,  a n d  i s  n o t  a  f u l l  s u b s t i t u t e  f o r  t h a t  
p r o h i b i t i o n .  I n  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n ,  
a  s t a t u t o r y  e n a c t m e n t ,  t o  b e  v a l i d ,  m u s t  a f f o r d  a b -
s o l u t e  i m m u n i t y  a g a i n s t  f u t u r e  p r o s e c u t i o n  f o r  t h e  
o f f e n c e  t o  w h i c h  t h e  q u e s t i o n  r e l a t e s . "  1 4 2  U .  S . ,  
a t  5 8 5 - 5 8 6 .  
2 9  
C o u m e l m a n  v .  H i t c h c o c k ,  1 4 2  U .  S .  5 4 7 ,  5 6 4  ( 1 8 9 2 ) .  
3 0  
P r e c i s e l y ,  t h e  C o u r t  h e l d  " t h a t  l e g i s l a t i o n  c a n n o t  a b r i d g e  a  
c o n s t i t u t i o n a l  p r i v i l e g e ,  a n d  t h a t  i t  c a n n o t  r e p l a c e  o r  s u p p l y  [ s i c ]  
o n e ,  a t  l e a s t  u n l e s s  i t  i s  s o  b r o a d  a s  t o  h a v e  t h e  s a m e  e x t e n t  i n  
s c o p e  a n d  e f f e c t . "  1 4 2  U .  S . ,  a t  5 8 5 .  S e e  M u r p h y  v .  W a t e r f r o n t  
C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 4 ,  7 8  ( 1 9 6 4 ) .  
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1 1  
S i x t e e n  d a y s  a f t e r  t h e  C o u n s e l m a n  d e c i s i o n ,  a  n e w  i m -
m u n i t y  b i l l  w a s  i n t r o d u c e d  b y  S e n a t o r  C u l l o m ,
3 1  
w h o  
u r g e d  t h a t  e n f o r c e m e n t  o f  t h e  I n t e r s t a t e  C o m m e r c e  A c t  
w o u l d  b e  i m p o s s i b l e  i n  t h e  a b s e n c e  o f  a n  e f f e c t i v e  i m -
m u n i t y  s t a t u t e .
3 2  
T h e  b i l l ,  w h i c h  b e c a m e  t h e  C o m -
p u l s o r y  T e s t i m o n y  A c t  o f  1 8 9 3 ,
3 3  
w a s  d r a f t e d  s p e c i f i c a l l y  
t o  m e e t  t h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  s e t  f o r t h  
a b o v e .
3 4  
T h e  n e w  A c t  r e m o v e d  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n  i n  h e a r i n g s  b e f o r e  t h e  I n t e r s t a t e  C o m -
m e r c e  C o m m i s s i o n  a n d  p r o v i d e d  t h a t :  
" n o  p e r s o n  s h a l l  b e  p r o s e c u t e d  o r  s u b j e c t e d  t o  a n y  
p e n a l t y  o r  f o r f e i t u r e  f o r  o r  o n  a c c o u n t  o f  a n y  t r a n s -
a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g  w h i c h  h e  m a y  
t e s t i f y ,  o r  p r o d u c e  e v i d e n c e ,  d o c u m e n t a r y  o r  o t h e r -
w i s e  . . . .  "  A c t  o f  F e b .  1 1 ,  1 8 9 3 ,  2 7  S t a t .  4 4 4 .  
T h i s  t r a n s a c t i o n a l  i m m u n i t y  s t a t u t e  b e c a m e  t h e  b a s i c ·  
f o r m  f o r  t h e  n u m e r o u s  f e d e r a l  i m m u n i t y  s t a t u t e s  
3 5  
u n t i l  
1 9 7 0 ,  w h e n ,  a f t e r  r e - e x a m i n i n g  a p p l i c a b l e  c o n s t i t u t i o n a l  
p r i n c i p l e s  a n d  t h e  a d e q u a c y  o f  e x i s t i n g  l a w ,  C o n g r e s s  
e n a c t e d  t h e  s t a t u t e  h e r e  u n d e r  c o n s i d e r a t i o n .
3 6  
T h e  n e w  
3 1  
C o u n s e l m a n  w a s  d e c i d e d  J a n .  1 1 ,  1 8 9 2 .  S e n a t o r  C u l l o m  i n t r o -
d u c e d  t h e  n e w  b i l l  o n  J a n .  2 7 ,  1 8 9 2 .  2 3  C o n g .  R e c .  5 7 3  ( 1 8 9 2 ) .  
3 2  
2 3  C o n g .  R e c .  6 3 3 3  ( 1 8 9 2 ) .  
3 3  
A c t  o f  F e b r u a r y  1 1 ,  1 8 9 3 ,  2 7  S t a t .  4 4 3 ,  r e p e a l e d  b y  t h e  O r g a n i z e d  
C r i m e  C o n t r o l  A c t  o f  1 9 7 0 ,  P u b .  L .  N o .  9 1 - 4 5 2 ,  §  2 4 5 ,  8 4  S t a t .  9 3 1 .  
3 4  
S e e  t h e  r e m a r k s  o f  S e n a t o r  C u l l o m ,  2 3  C o n g .  R e c .  5 7 3 ,  6 3 3 3  
( 1 8 9 2 ) ,  a n d  C o n g r e s s m a n  W i s e ,  w h o  i n t r o d u c e d  t h e  b i l l  i n  t h e  H o u s e .  
2 4  C o n g .  R e c .  5 0 3  ( 1 8 9 3 ) .  S e e  S h a p i r o  v .  U n i t e d  S t a t e s ,  3 3 5  U . S .  1 ,  
2 8 - 2 9  a n d  n .  3 6  ( 1 9 4 8 ) .  
3 5  
U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 3 8  ( 1 9 5 6 ) ;  S h a p i r o  v .  
U n i t e d  S t a t e s ,  3 3 5  U .  S .  1 ,  6  ( 1 9 4 8 ) .  T h e r e  w a s  o n e  m i n o r  e x c e p -
t i o n .  S e e  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U .  S .  5 4 8 ,  5 7 1  a n d  n .  1 1  
( 1 9 7 1 )  ( B R E N N A N ,  J . ,  d i s s e n t i n g ) ;  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  
7 1 ,  7 3  ( 1 9 2 0 ) .  
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T h e  s t a t u t e  i s  a  p r o d u c t  o f  c a r e f u l  s t u d y  a n d  c o n s i d e r a t i o n  
b y  t h e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  
a s  w e l l  a s  b y  C o n g r e s s .  T h e  C o m m i s s i o n  r e c o m m e n d e d  l e g i s l a t i o n  
t o  r e f o r m  t h e  f e d e r a l  i m m u n i t y  l a w s .  T h e  r e c o m m e n d a t i o n  s e r v e d  
1 2  
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s t a t u t e ,  w h i c h  d o e s  n o t  " a f f o r d  [ t h e ]  a b s o l u t e  i m m u n i t y -
a g a i n s t  f u t u r e  p r o s e c u t i o n "  r e f e r r e d  t o  i n  C o u n s e l m a n ;  
w a s  d r a f t e d  t o  m e e t  w h a t  C o n g r e s s  j u d g e d  t o  b e  t h e  c o n -
c e p t u a l  b a s i s  o f  C o u n s e l m a n ,  a s  e l a b o r a t e d  i n  s u b s e q u e n t  
d e c i s i o n s  o f  t h e  C o u r t ,  n a m e l y ,  t h a t  i m m u n i t y  f r o m  t h e  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e .
3 7  
T h e  s t a t u t e ' s  e x p l i c i t  p r o s c r i p t i o n  o f  t h e  u s e  i n  a n y  
c r i m i n a l  c a s e  o f  " t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m -
p e l l e d  u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n f o r m a -
t i o n ) "  i s  c o n s o n a n t  w i t h  F i f t h  A m e n d m e n t  s t a n d a r d s .  
W e  h o l d  t h a t  s u c h  i m m u n i t y  f r o m  u s e  a n d  d e r i v a t i v e  u s e  
i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  t h e  p r i v i l e g e  a g a i n s t  s e l f -
i n c r i m i n a t i o n ,  a n d  t h e r e f o r e  i s  s u f f i c i e n t  t o  c o m p e l  t e s t i -
a s  t h e  m o d e l  f o r  t h i s  s t a t u t e .  I n  c o m m e n t i n g  o n  i t s  p r o p o s a l  i n  a  
s p e c i a l  r e p o r t  t o  t h e  P r e : : ; i d e n t ,  t h e  C o m m i s s i o n  s a i d :  
" W e  a r e  s a t i s f i e d  t h a t  o u r  s u b s t i t u t i o n  o f  i m m u n i t y  f r o m  u s e  f o r  
i m m u n i t y  f r o m  p r o s e c u t i o n  m e e t s  c o n s t i t u t i o n a l  r e q u i r - e m e n t s  f o r  
o v e r c o m i n g  t h e  c l a i m  o f  p r i v i l e g e .  I m m u n i t y  f r o m  u s e  i s  t h e  o n l y  
c o n s e q u e n c e  f l o w i n g  f r o m  a  v i o l a t i o n  o f  t h e  i n d i v i d u a l ' s  c o n s t i t u -
t i o n a l  r i g h t  t o  b e  p r o t e c t e d  f r o m  u n r e a s o n a b l e  s e a r c h e s  a n d  s e i z u r e s ,  
h i s  c o n s t i t u t i o n a l  r i g h t  t o  c o u n s e l ,  a n d  h i s  c o n s t i t u t i o n a l  r i g h t  n o t  t o  
b e  c o e r c e d  i n t o  c o n f e s s i n g .  T h e  p r o p o s e d  i m m u n i t y  i s  t h u s  o f  t h e  
s a m e  s c o p e  a s  t h a t  f r e q u e n t l y ,  e v e n  t h o u g h  u n i n t e n t i o n a l l y ,  c o n -
f e r r e d  a s  t h e  r e s u l t  o f  c o n s t i t u t i o n a l  v i o l a t i o n s  b y  l a w  e n f o r c e m e n t  
o f f i c e r s . "  S e c o n d  I n t e r i m  R e p o r t  o f  t h e  N a t i o n a l  C o m m i s s i o n  o n  
R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  M a r c h  1 7 ,  1 9 6 9 ,  W o r k i n g  P a p e r s  
o f  t h e  C o m m i s s i o n ,  1 4 4 6  ( 1 9 7 0 ) .  
T h e  C o m m i s s i o n ' s  r e c o m m e n d a t i o n  w a s  b a s e d  i n  l a r g e  p a r t  o n  a  
c o m p r e h e n s i v e  s t u d y  o f  i m m u n i t y  a n d  t h e  r e l e v a n t  d e c i s i o n s  o f  t h i s  
C o u r t  p r e p a r e d  f o r  t h e  C o m m i s s i o n  b y  P r o f .  R o b e r t  G .  D i x o n ,  J r . ,  
o f  t h e  G e o r g e  W a s h i n g t o n  U n i v e r s i t y  L a w  C e n t e r ,  a n d  t r a n s m i t t e d  
t o  t h e  P r e s i d e n t  w i t h  t h e  r e c o m m e n d a t i o n s  o f  t h e  C o m m i s s i o n .  
S e e  N a t i o n a l  C o m m i s s i o n  o n  R e f o r m  o f  F e d e r a l  C r i m i n a l  L a w s ,  
W o r k i n g  P a p e r s ,  1 4 0 5 - 1 4 4 4  ( 1 9 7 0 ) .  
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S e e  S .  R e p .  K o .  9 1 - 6 1 7 ,  9 1 s t  C o n g  . .  1 s t  S e s s . ,  5 1 - 5 6 ,  1 4 5  ( 1 9 6 9 ) ;  
H .  R .  R - e p .  N o .  9 1 - 1 5 4 9 ,  9 1 s t  C o n g . ,  2 d  S e s s . ,  4 2  ( 1 9 7 0 ) .  
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1 3  
m o n y  o v e r  a  c l a i m  o f  t h e  p r i v i l e g e .  W h i l e  a  g r a n t  o f  
i m m u n i t y  m u s t  a f f o r d  p r o t e c t i o n  c o m m e n s u r a t e  w i t h  
t h a t  a f f o r d e d  b y  t h e  p r i v i l e g e ,  i t  n e e d  n o t  b e  b r o a d e r .  
T r a n s a c t i o n a l  i m m u n i t y ,  w h i c h  a c c o r d s  f u l l  i m m u n i t y  
f r o m  p r o s e c u t i o n  f o r  t h e  o f f e n s e  t o  w h i c h  t h e  c o m p e l l e d  
t e s t i m o n y  r e l a t e s ,  a f f o r d s  t h e  w i t n e s s  c o n s i d e r a b l y  b r o a d e r  
p r o t e c t i o n  t h a n  d o e s  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  p r i v i l e g e  h a s  n e v e r  b e e n  c o n s t r u e d  t o  m e a n  t h a t  
o n e  w h o  i n v o k e s  i t  c a n n o t  s u b s e q u e n t l y  b e  p r o s e c u t e d .  
I t s  s o l e  c o n c e r n  i s  t o  a f f o r d  p r o t e c t i o n  a g a i n s t  b e i n g  
" f o r c e d  t o  g i v e  t e s t i m o n y  l e a d i n g  t o  t h e  i n f l i c t i o n  o f  
' p e n a l t i e s  a f f i x e d  t o  . . .  c r i m i n a l  a c t s . '  "
3 8  
I m m u n i t y  
f r o m  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e -
r i v e d  d i r e c t l y  a n d  i n d i r e c t l y  t h e r e f r o m  a f f o r d s  t h i s  p r o -
t e c t i o n .  I t  p r o h i b i t s  t h e  p r o s e c u t o r i a l  a u t h o r i t i e s  f r o m  
u s i n g  t h e  c o m p e l l e d  t e s t i m o n y  i n  a n y  r e s p e c t ,  a n d  i t  
t h e r e f o r e  i n s u r e s  t h a t  t h e  t e s t i m o n y  c a n n o t  l e a d  t o  t h e  
i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s  o n  t h e  w i t n e s s .  
O u r  h o l d i n g  i s  c o n s i s t e n t  w i t h  t h e  c o n c e p t u a l  b a s i s  
o f  C o u n s e l m a n .  T h e  C o u n s e l m a n  s t a t u t e ,  a s  c o n s t r u e d  
b y  t h e  C o u r t ,  w a s  p l a i n l y  d e f i c i e n t  i n  i t s  f a i l u r e  t o  
p r o h i b i t  t h e  u s e  a g a i n s t  t h e  i m m u n i z e d  w i t n e s s  o f  e v i -
d e n c e  d e r i v e d  f r o m  h i s  c o m p e l l e d  t e s t i m o n y .  T h e  C o u r t  
r e p e a t e d l y  e m p h a s i z e d  t h i s  d e f i c i e n c y ,  n o t i n g  t h a t  t h e  
s t a t u t e :  
" c o u l d  n o t ,  a n d  T I · o u l d  n o t ,  p r e v e n t  t h e  u s e  o f  h i s  
t e s t i m o n y  t o  s e a r c h  o u t  o t h e r  t e s t i m o n y  t o  b e  u s e d  
i n  e v i d e n c e  a g a i n s t  h i m  o r  h i s  p r o p e r t y ,  i n  a  c r i m -
i n a l  p r o c e e d i n g  . . . .  "  1 4 2  U .  S . ,  a t  5 6 4 ,  
t h a t  i t :  
" c o u l d  n o t  p r e v e n t  t h e  o b t a i n i n g  a n d  t h e  u s e  o f  
w i t n e s s e s  a n d  e v i d e n c e  w h i c h  s h o u l d  b e  a t t r i b u t a b l e  
3 8  
U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U . S .  4 2 2 ,  4 3 8 - 4 3 9  ( 1 9 5 6 ) ,  q u o t i n g  
B o y d  v .  U n i t e d  S t a t e s ,  1 1 6  U .  S .  6 1 6 ,  6 3 4  ( 1 8 8 6 ) .  S e e  K n a p p  v .  
S c h w e i t z e r ,  3 5 7  U .  S .  3 7 1 ,  3 8 0  (  1 9 5 8 ) .  
1 4  
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d i r e c t l y  t o  t h e  t e s t i m o n y  h e  m i g h t  g i v e  u n d e r  c o m -
p u l s i o n ,  a n d  o n  w h i c h  h e  m i g h t  b e  c o n v i c t e d ,  w h e n  
o t h e r w i s e ,  a n d  i f  h e  h a d  r e f u s e d  t o  a n s w e r ,  h e  c o u l d  
n o t  p o s s i b l y  h a v e  b e e n  c o n v i c t e d . "  1 4 2  U .  S . ,  a t  
5 6 4 ,  
a n d  t h a t  i t :  
" a f f o r d s  n o  p r o t e c t i o n  a g a i n s t  t h a t  u s e  o f  c o m p e l l e d  
t e s t i m o n y  w h i c h  c o n s i s t s  i n  g a i n i n g  t h e r e f r o m  a .  
k n o w l e d g e  o f  t h e  d e t a i l s  o f  a  c r i m e ,  a n d  o f  s o u r c e s  
o f  i n f o r m a t i o n  w h i c h  m a y  s u p p l y  o t h e r  m e a n s  o f  
c o n v i c t i n g  t h e  w i t n e s s  o r  p a r t y . "  1 4 2  U .  S . ,  a t  5 8 6 .  
T h e  b a s i s  o f  t h e  C o u r t ' s  d e c i s i o n  w a s  r e c o g n i z e d  i n  U l l -
m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 ) ,  i n  w h i c h  
t h e  C o u r t  r e i t e r a t e d  t h a t  t h e  C o u n s e l m a n  s t a t u t e  w a s  
i n s u f f i c i e n t :  
" b e c a u s e  t h e  i m m u n i t y  g r a n t e d  w a s  i n c o m p l e t e ,  i n  
t h a t  i t  m e r e l y  f o r b a d e  t h e  u s e  o f  t h e  t e s t i m o n y  
g i v e n  a n d  f a i l e d  t o  p r o t e c t  a  w i t n e s s  f r o m  f u t u r e  
p r o s e c u t i o n  b a s e d  o n  k n o w l e d g e  a n d  s o u r c e s  o f  i n -
f o r m a t i o n  o b t a i n e d  f r o m  t h e  c o m p e l l e d  t e s t i m o n y . "  
3 5 0  U .  S . ,  a t  4 3 7 .  ( E m p h a s i s  s u p p l i e d . )  
S e e  a l s o  A r n d s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
T h e  b r o a d  l a n g u a g e  i n  C o u n s e l m a n  r e l i e d  u p o n  b y  p e t i -
t i o n e r s  w a s  u n n e c e s s a r y  t o  t h e  C o u r t ' s  d e c i s i o n ,  a n d  c a n -
n o t  b e  c o n s i d e r e d  b i n d i n g  a u t h o r i t y .
3 9  
3 9  
C f .  T h e  S u p r e m e  C o u r t ,  1 9 6 3  T e r m ,  7 8  H a r v .  L .  R e v .  1 7 9 ,  2 3 0  
( 1 9 6 4 ) .  L a n g u a g e  s i m i l a r  t o  t h e  C o u n s e l m a n  d i c t u m  c a n  b e  f o u n d  i n  
B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1 ,  5 9 4 - 5 9 5  ( 1 8 9 6 ) ,  a n d  H a l e  v .  H e n k e l ,  
2 0 1  U .  S .  4 3 ,  6 7  ( 1 9 0 6 ) .  B r o w n  a n d  H a l e ,  h o w e v e r ,  i n v o l v e d  s t a t -
u t e s  w h i c h  w e r e  c l e a r l y  s u f f i c i e n t  t o  s u p p l a n t  t h e  p r i v i l e g e  a g a i n s t  
s e l f - i n c r i m i n a t i o n ,  a s  t h e y  p r o v i d e d  f u l l  i m m u n i t y  f r o m  p r o s e c u t i o n  
" f o r  a n d  o n  a c c o u n t  o f  a n y  t r a n s a c t i o n ,  m a t t e r  o r  t h i n g ,  c o n c e r n i n g ,  
w h i c h  h e  m a y  t e s t i f y  o r  p r o d u c e  e v i d e n c e  . . . .  "  1 6 1  U .  S . ,  a t  5 9 4 ;  
2 0 1  U .  S . ,  a t  6 6 .  T h e  s a m e  i s  t r u e  o f  S m i t h  v .  U n i t e d  S t a t e s ,  3 3 7  
U . S .  1 3 7 ,  1 4 1 ,  1 4 6  ( 1 9 4 9 ) ,  a n d  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  
4 2 4 ,  4 2 5 ,  4 2 8  ( 1 9 4 3 ) .  I n  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n -
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I n  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 '  
(  1 9 6 4 ) ,  t h e  C o u r t  c a r e f u l l y  c o n s i d e r e d  i m m u n i t y  f r o m  
u s e  o f  c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e -
f r o m .  T h e  M u r p h y  p e t i t i o n e r s  w e r e  s u b p o e n a e d  t o  t e s -
t i f y  a t  a  h e a r i n g  c o n d u c t e d  b y  t h e  W a t e r f r o n t  C o m m i s -
s i o n  o f  N e w  Y o r k  H a r b o r .  A f t e r  r e f u s i n g  t o  a n s w e r  
e e r t a i n  q u e s t i o n s  o n  t h e  g r o u n d  t h a t  t h e  a n s w e r s  m i g h t  
t e n d  t o  i n c r i m i n a t e  t h e m ,  p e t i t i o n e r s  w e r e  g r a n t e d  i m -
m u n i t y  f r o m  p r o s e c u t i o n  u n d e r  t h e  l a w s  o f  N e w  J e r s e y  
a n d  N e w  Y o r k .
4 0  
T h e y  c o n t i n u e d  t o  r e f u s e  t o  t e s t i f y , .  
h o w e v e r ,  o n  t h e  g r o u n d  t h a t  t h e i r  a n s w e r s  m i g h t  t e n d  
t o  i n c r i m i n a t e  t h e m  u n d e r  f e d e r a l  l a w ,  t o  w h i c h  t h e  
i m m u n i t y  d i d  n o t  p u r p o r t  t o  e x t e n d .  T h e y  w e r e  a d -
j u d g e d  i n  c i v i l  c o n t e m p t ,  a n d  t h a t  j u d g m e n t  w a s  a f f i r m e d  
b y  t h e  N e w  J e r s e y  S u p r e m e  C o u r t .
4 1  
t r o l  B o a r d ,  3 8 2  U .  S .  7 0  ( 1 9 6 5 ) ,  s o m e  o f  t h e  C o u n s e l m a n  l a n g u a g e  
u r g e d  u p o n  u s  b y  p e t i t i o n e r s  w a s  a g a i n  q u o t e d .  B u t  A l b e r t s o n ,  
l i k e  C o u n s e l m a n ,  i n v o l v e d  a n  i m m u n i t y  s t a t u t e  w h i c h  w a s  h e l d  i n -
s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  e v i d e n c e  d e r i v e d  f r o m  
c o m p e l l e d  a d m i s s i o n s  a n d  t h e  u s e  o f  c o m p e l l e d  a d m i s s i o n s  a s  a n  
" i n v e s t i g a t o r y  l e a d . "  3 8 2  U .  S . ,  a t  8 0 .  
I n  A d a m s  v .  M a r y l a n d ,  3 4 7  U . S .  1 7 9 ,  1 8 2  ( 1 9 5 4 ) ,  a n d  i n  U n i t e d  
S t a t e s  v .  M u r d o c k ,  2 8 4  U .  S .  1 4 1 ,  1 4 9  ( 1 9 3 1 ) ,  t h e  C o u n s e l m a n  
d i c t u m  w a s  r e f e r r e d  t o  a s  t h e  p r i n c i p l e  o f  C o u n : , e l m a n .  T h e  r e f e r -
e n c e s  w e r e  i n  t h e  c o n t e x t  o f  a n c i l l a r y  p o i n t s  n o t  e s s e n t i a l  t o  t h e  
d e c i s i o n s  o f  t h e  C o u r t .  T h e  A d a m s  C o u r t  d i d  n o t e ,  h o w e v e r ,  t h a t  
t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  p r o h i b i t s  t h e  " u s e "  o f  c o m p e l l e d  
s e l f - i n c r i m i n a t o r y  t e s t i m o n y .  3 4 7  U .  S . ,  a t  1 8 1 .  I n  a n y  e v e n t ,  t h e  
C o u r t  i n  U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2 ,  4 3 6 - 4 3 7  ( 1 9 5 6 ) ,  
r e c o g n i z e d  t h a t  t h e  r a t i o n a l e  o f  C o u n s e l m a n  w a s  t h a t  t h e  C o u n s e l -
m a n  s t a t u t e  w a s  i n s u f f i c i e n t  f o r  f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  e v i d e n c e  
d e r i v e d  f r o m  c o m p e l l e d  t e s t i m o n y .  S e e  a l s o  A r n d s t e i n  v .  M c C a r t h y ,  
2 5 4  U .  S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
4 0  
T h e  W a t e r f r o n t  C o m m i s s i o n  o f  N e w  Y o r k  H a r b o r  i s  a  b i s t a t e  
b o d y  e s t a b l i s h e d  u n d e r  a n  i n t e r s t a t e  c o m p a c t  a p p r o v e d  b y  C o n g r e s s .  
6 7  S t a t .  5 4 1  (  1 9 5 3 ) .  
4 1  
I n  r e  A p p l i c a t i o n  o f  W a t e r f r o n t  C o m m ' n  o f  N .  Y .  H a r b o r ,  
3 9  N .  J .  4 3 6 ,  1 8 9  A .  2 d  3 6  ( 1 9 6 3 ) .  
1 6  
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T h e  i s s u e  b e f o r e  t h e  C o u r t  i n  M u r p h y  w a s  w h e t h e r '  
N e w  J e r s e y  a n d  N e w  Y o r k  c o u l d  c o m p e l  t h e  w i t n e s s e s ,  
w h o m  t h e s e  S t a t e s  h a d  i m m u n i z e d  f r o m  p r o s e c u t i o n  
u n d e r  t h e i r  l a w s ,  t o  g i v e  t e s t i m o n y  w h i c h  m i g h t  t h e n  
b e  u s e d  t o  c o n v i c t  t h e m  o f  a  f e d e r a l  c r i m e .  S i n c e  N e w  
J e r s e y  a n d  N e w  Y o r k  h a d  n o t  p u r p o r t e d  t o  c o n f e r  i m -
m u n i t y  f r o m  f e d e r a l  p r o s e c u t i o n ,  t h e  C o u r t  w a s  f a c e d  
w i t h  t h e  q u e s t i o n  w h a t  l i m i t a t i o n s  t h e  F i f t h  A m e n d -
m e n t  p r i v i l e g e  i m p o s e d  o n  t h e  p r o s e c u t o r i a l  p o w e r s  o f  
t h e  F e d e r a l  G o v e r n m e n t ,  a  n o n i m m u n i z i n g  s o v e r e i g n .  
A f t e r  u n d e r t a k i n g  a n  e x a m i n a t i o n  o f  t h e  p o l i c i e s  a n d  
p u r p o s e s  o f  t h e  p r i v i l e g e ,  t h e  C o u r t  o v e r t u r n e d  t h e  
r u l e  t h a t  o n e  j u r i s d i c t i o n  w i t h i n  o u r  f e d e r a l  s t r u c t u r e  
m a y  c o m p e l  a  w i t n e s s  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  
b e  u s e d  t o  c o n v i c t  h i m  o f  a  c r i m e  i n  a n o t h e r  j u r i s d i c -
t i o n . 4 2  T h e  C o u r t  h e l d  t h a t  t h e  p r i v i l e g e  p r o t e c t s  
s t a t e  w i t n e s s e s  a g a i n s t  i n c r i m i n a t i o n  u n d e r  f e d e r a l  a s  
w e l l  a s  s t a t e  l a w ,  a n d  f e d e r a l  w i t n e s s e s  a g a i n s t  i n c r i m -
i n a t i o n  u n d e r  s t a t e  a s  w e l l  a s  f e d e r a l  l a w .  A p p l y i n g  
t h i s  p r i n c i p l e  t o  t h e  s t a t e  i m m u n i t y  l e g i s l a t i o n  b e f o r e  
i t ,  t h e  C o u r t  h e l d  t h e  c o n s t i t u t i o n a l  r u l e  t o  b e  t h a t :  
" a  s t a t e  w i t n e s s  m a y  n o t  b e  c o m p e l l e d  t o  g i v e  t e s t i -
m o n y  w h i c h  m a y  b e  i n c r i m i n a t i n g  u n d e r  f e d e r a l  l a w  
u n l e s s  t h e  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s  c a n n o t  
b e  u s e d  i n  a n y  m a n n e r  b y  f e d e r a l  o f f i c i a l s  i n  c o n -
n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  a g a i n s t  h i m .  
W e  c o n c l u d e ,  m o r e o v e r ,  t h a t  i n  o r d e r  t o  i m p l e m e n t  
t h i s  c o n s t i t u t i o n a l  r u l e  a n d  a c c o m m o d a t e  t h e  i n t e r -
4 2  
R e c o n s i d e r a t i o n  o f  t h e  r u l e  t h a t  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  
d o e s  n o t  p r o t e c t  a  w i t n e s s  i n  o n e  j u r i s d i c t i o n  a g a i n s t  b e i n g  c o m -
p e l l e d  t o  g i v e  t e s t i m o n y  w h i c h  c o u l d  b e  u s e d  t o  c o n v i c t  h i m  i n  
a n o t h e r  j u r i s d i c t i o n  w a s  m a d e  n e c e s s a r y  b y  t h e  d e c i s i o n  i n  M a l l o y  v .  
H o g a n ,  3 7 8  U .  S .  1  ( 1 9 6 4 ) ,  i n  w h i c h  t h e  C o u r t  h e l d  t h e  F i f t h  
A m e n d m e n t  p r i v i l e g e  a p p l i c a b l e  t o  t h e  S t a t e s  t h r o u g h  t h e  F o u r t e e n t h  
A m e n d m e n t .  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  5 7  
( 1 9 6 4 ) .  
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e s t s  o f  t h e  S t a t e  a n d  F e d e r a l  G o v e r n m e n t  i n  i n v e s -
t i g a t i n g  a n d  p r o s e c u t i n g  c r i m e ,  t h e  F e d e r a l  G o v e r n . ,  
m e n t  m u s t  b e  p r o h i b i t e d  f r o m  m a k i n g  a n y  s u c h  u s e  
o f  c o m p e l l e d  t e s t i m o n y  a n d  i t s  f r u i t s . "  
4 3  
3 7 8  U .  S . ,  
a t  7 9 .  
T h e  C o u r t  e m p h a s i z e d  t h a t  t h i s  r u l e  l e f t  t h e  s t a t e  
w i t n e s s  a n d  t h e  F e d e r a l  G o v e r n m e n t ,  a g a i n s t  w h i c h  
t h e  w i t n e s s  h a d  i m m u n i t y  o n l y  f r o m  t h e  u s e  o f  t h e  
c o m p e l l e d  t e s t i m o n y  a n d  e v i d e n c e  d e r i v e d  t h e r e f r o m ,  " i n  
s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  w i t n e s s  h a d  
c l a i m e d  h i s  p r i v i l e g e  i n  t h e  a b s e n c e  o f  a  s t a t e  g r a n t  
o f  i m m u n i t y . "  3 7 8  U .  S . ,  a t  7 9 .  
I t  i s  t r u e  t h a t  i n  M u r p h y  t h e  C o u r t  w a s  n o t  p r e s e n t e d  
w i t h  t h e  p r e c i s e  q u e s t i o n  p r e s e n t e d  b y  t h i s  c a s e ,  w h e t h e r  
a  j u r i s d i c t i o n  s e e k i n g  t o  c o m p e l  t e s t i m o n y  m a y  d o  s o  
b y  g r a n t i n g  o n l y  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y ,  f o r  
N e w  J e r s e y  a n d  N e w  Y o r k  h a d  g r a n t e d  p e t i t i o n e r s  t r a n s -
a c t i o n a l  i m m u n i t y .  T h e  C o u r t  h e r e t o f o r e  h a s  n o t  
s q u a r e l y  c o n f r o n t e d  t h i s  q u e s t i o n ,
4 4  
b e c a u s e  p o s t - C o u n -
s e l m a n  i m m u n i t y  s t a t u t e s  r e a c h i n g  t h e  C o u r t  e i t h e r  h a v e  
f o l l o w e d  t h e  p a t t e r n  o f  t h e  1 8 9 3  A c t  i n  p r o v i d i n g  t r a n s -
a c t i o n a l  i m m u n i t y , 4 "  o r  h a v e  b e e n  f o u n d  d e f i c i e n t  f o r  
4 3  
A t  t h i s  p o i n t  t h e  C o u r t  a d d e d  t h e  f o l l o w i n g  n o t e :  " O n c e  a  
d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i f i e d ,  u n d e r  a  s t a t e  g r a n t  
o f  i = u n i t y ,  t o  m a t t e r s  r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  
f e d e r a l  a u t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i d e n c e  
i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  a n  i n d e p e n d e n t ,  l e g i t i -
m a t e  s o u r c e  f o r  t h e  d i s p u t e d  e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
I f  t r a n s a c t i o n a l  i m m u n i t y  h a d  b e e n  d e e m e d  t o  b e  t h e  " c o n s t i t u t i o n a l  
r u l e "  t h e r e  c o u l d  b e  n o  f e d e r a l  p r o s e c u t i o n .  
4 4  
S e e ,  e .  g . ,  C a i , i f o r n i a  v .  B y e r s ,  4 0 2  U .  S .  4 2 4 ,  4 4 2  n .  3  ( 1 9 7 1 )  
( H a r l a n ,  J . ,  c o n c u r r i n g ) ,  U n i t e d  S t a t e s  v .  F r e e d ,  4 0 1  U .  S .  6 0 1 , .  6 0 6  
n .  1 1  ( 1 9 7 1 ) ;  P i c c i r i l l o  v .  N e w  Y o r k ,  4 0 0  U . S .  5 4 8  ( 1 9 7 1 ) ;  S t e v e n s  
v .  M a r k s ,  3 8 3  U .  S .  2 3 4 ,  2 4 4 - 2 4 5  ( 1 9 6 6 ) .  
4 5  
E .  g . ,  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2  ( 1 9 6 4 ) ;  
U l l m a n n  v .  U n i t e d  S t a t e s ,  3 5 0  U .  S .  4 2 2  ( 1 9 5 6 ) ;  S m i t h  v .  U n i t e d  
S t a t e s ,  3 3 7  U .  S .  1 3 7  ( 1 9 4 9 ) ;  U n i t e d  S t a t e s  v .  M a n i a ,  3 1 7  U . S .  4 2 4  
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f a i l u r e  t o  p r o h i b i t  t h e  u s e  o f  a l l  e v i d e n c e  d e r i v e d  f r o r r i  
c o m p e l l e d  t e s t i m o n y .
4 6  
B u t  b o t h  t h e  r e a s o n i n g  o f  t h e  
C o u r t  i n  M u r p h y  a n d  t h e  r e s u l t  r e a c h e d  c o m p e l  t h e  
c o n c l u s i o n  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o n -
s t i t u t i o n a l l y  s u f f i c i e n t  t o  c o m p e l  t e s t i m o n y  o v e r  a  c l a i m  
o f  t h e  p r i v i l e g e .  S i n c e  t h e  p r i v i l e g e  i s  f u l l y  a p p l i c a b l e  
a n d  i t s  s c o p e  i s  t h e  s a m e  w h e t h e r  i n v o k e d  i n  a  s t a t e  o r  
i n  a  f e d e r a l  j u r i s d i c t i o n , 4
1  
t h e  M u r p h y  c o n c l u s i o n  t h a t  a  
p r o h i b i t i o n  o n  u s e  a n d  d e r i v a t i v e  u s e  s e c u r e s  a  w i t n e s s '  
F i f t h  A m e n d m e n t  p r i v i l e g e  a g a i n s t  i n f r i n g e m e n t  b y  t h e  
F e d e r a l  G o v e r n m e n t  d e m o n s t r a t e s  t h a t  i m m u n i t y  f r o m  
u s e  a n d  d e r i v a t i v e  u s e  i s  c o e x t e n s i v e  w i t h  t h e  s c o p e  o f  
t h e  p r i v i l e g e .  A s  t h e  M u r p h y  C o u r t  n o t e d ,  i m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  " l e a v e s  t h e  w i t n e s s  a n d  t h e  
F e d e r a l  G o v e r n m e n t  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  
a s  i f  t h e  w i t n e s s  h a d  c l a i m e d  h i s  p r i v i l e g e "  
4 8  
i n  t h e  
a b s e n c e  o f  a  g r a n t  o f  i m m u n i t y .  T h e  M u r p h y  C o u r t  
w a s  c o n c e r n e d  s o l e l y  w i t h  t h e  d a n g e r  o f  i n c r i m i n a t i o n  
u n d e r  f e d e r a l  l a w ,  a n d  h e l d  t h a t  i m m u n i t y  f r o m  u s e  a n d  
d e r i v a t i v e  u s e  w a s  s u f f i c i e n t  t o  d i s p l a c e  t h e  d a n g e r .  
T h i s  p r o t e c t i o n  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  i s  t h e  d e -
g r e e  o f  p r o t e c t i o n  w h i c h  t h e  C o n s t i t u t i o n  r e q u i r e s ,  a n d  
( 1 9 4 3 ) ;  H a l e  v .  H e n k e l ,  2 0 1  U .  S .  4 3  ( 1 9 0 6 ) ;  J a c k  v .  K a n s a s ,  1 9 9  
U . S .  3 7 2  ( 1 9 8 5 ) ;  B r o w n  v .  W a l k e r ,  1 6 1  U . S .  5 9 1  ( 1 8 9 6 ) .  S e e  a l s o  
n .  3 5 ,  s u p r a .  
4 6  
E .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  
U .  S .  7 0 ,  8 0  ( 1 9 6 5 ) ;  A r n e / s t e i n  v .  M c C a r t h y ,  2 5 4  U . S .  7 1 ,  7 3  ( 1 9 2 0 ) .  
4 7  
I n  M a l l o y  v .  H o g a n ,  3 7 8  U . S .  1 ,  1 0 - 1 1  ( 1 9 6 4 ) ,  t h e  C o u r t  h e l d  
t h a t  t h e  s a m e  s t a n d a r d s  w o u l d  d e t e r m i n e  t h e  e x t e n t  o r  s c o p e  o f  
t h e  p r i v i l e g e  i n  s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s ,  b e c a u s e  t h e  s a m e  
s u b s t a n t i v e  g u a r a n t e e  o f  t h e  B i l l  o f  R i g h t 8  i s  i n v o l v e d .  T h e  M u r p h y  
C o u r t  e m p h a s i z e d  t h a t  t h e  s c o p e  o f  t h e  p r i v i l e g e  i s  t h e  s a m e  i n  
s t a t e  a n d  i n  f e d e r a l  p r o c e e d i n g s .  M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  
3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
4 8  
M u r p h y  v .  W a t e r f r o n t  C o m m ' n ,  3 7 8  U .  S .  5 2 ,  7 9  ( 1 9 6 4 ) .  
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1 9  
i s  a l l  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  e v e n  a g a i n s t  t h e  
j u r i s d i c t i o n  c o m p e l l i n g  t e s t i m o n y  b y  g r a n t i n g  i m m u n i t y .
1 9  
I V  
A l t h o u g h  a n  a n a l y s i s  o f  p r i o r  d e c i s i o n s  a n d  t h e  p u r -
p o s e  o f  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e  i n d i c a t e s  t h a t  
u s e  a n d  d e r i v a t i v e  u s e  i m m u n i t y  i s  c o e x t e n s i v e  w i t h  
t h e  p r i v i l e g e ,  w e  m u s t  c o n s i d e r  a d d i t i o n a l  a r g u m e n t s  a d -
v a n c e d  b y  p e t i t i o n e r s  a g a i n s t  t h e  s u f f i c i e n c y  o f  s u c h  
i m m u n i t y .  W e  s t a r t  f r o m  t h e  p r e m i s e ,  r e p e a t e d l y  a f -
f i r m e d  b y  t h i s  C o u r t ,  t h a t  a n  a p p r o p r i a t e l y  b r o a d  i m -
m u n i t y  g r a n t  i s  c o m p a t i b l e  w i t h  t h e  C o n s t i t u t i o n .  
P e t i t i o n e r s  a r g u e  t h a t  u s e  a n d  d e r i v a t i v e  u s e  i m -
m u n i t y  w i l l  n o t  a d e q u a t e l y  p r o t e c t  a  w i t n e s s  f r o m  v a r i o u s  
p o s s i b l e  i n c r i m i n a t i n g  u s e s  o f  t h e  c o m p e l l e d  t e s t i m o n y :  
f o r  e x a m p l e ,  t h e  p r o s e c u t o r  o r  o t h e r  l a w  e n f o r c e m e n t  o f -
f i c i a l s  m a y  o b t a i n  l e a d s ,  n a m e s  o f  w i t n e s s e s ,  o r  o t h e r  i n -
f o r m a t i o n  n o t  o t h e r w i s e  a v a i l a b l e  , v h i c h  m i g h t  r e s u l t  i n  
a  p r o s e c u t i o n .  I t  w i l l  b e  d i f f i c u l t  a n d  p e r h a p s  i m p o s s i b l e ,  
t h e  a r g u m e n t  g o e s ,  t o  i d e n t i f y ,  b y  t e s t i m o n y  o r  c r o s s -
e x a m i n a t i o n ,  t h e  s u b t l e  w a y s  i n  w h i c h  t h e  c o m p e l l e d  t e s -
t i m o n y  m a y  d i s a d v a n t a g e  a  w i t n e s s ,  e s p e c i a l l y  i n  t h e  
j u r i s d i c t i o n  g r a n t i n g  t h e  i m m u n i t y .  
T h i s  a r g u m e n t  p r e s u p p o s e s  t h a t  t h e  s t a t u t e ' s  p r o -
h i b i t i o n  w i l l  p r o v e  i m p o s s i b l e  t o  e n f o r c e .  T h e  s t a t u t e  
p r o v i d e s  a  s w e e p i n g  p r o s c r i p t i o n  o f  a n y  u s e ,  d i r e c t  o r  
i n d i r e c t ,  o f  t h e  c o m p e l l e d  t e s t i m o n y  a n d  a n y  i n f o r m a -
t i o n  d e r i v e d  t h e r e f r o m :  
" n o  t e s t i m o n y  o r  o t h e r  i n f o r m a t i o n  c o m p e l l e d  
u n d e r  t h e  o r d e r  (  o r  a n y  i n f o r m a t i o n  d i r e c t l y  o r  
4 9  
A s  t h e  C o u r t  n o t e d  i n  G a r d n e r  v .  B r o d e r i c k ,  3 9 2  U .  S .  2 7 3 ,  
2 7 6  ( 1 9 6 8 ) ,  " [ a ] n s w e r s  m a y  b e  c o m p e l l e d  r e g a r d l e s s  o f  t h e  p r i \ · i l e g e  
i f  t h e r e  i s  i m m u n i t y  f r o m  f e d e r a l  n n c l  s t a t e  u s e  o f  t h e  c o m p e l l e d  
t e s t i m o n y  o r  i t s  f r u i t s  i n  c o n n e c t i o n  w i t h  a  c r i m i n a l  p r o s e c u t i o n  
a g a i n s t  t h e  p e r s o n  t e s t i f y i n g . "  
2 0  
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i n d i r e c t l y  d e r i v e d  f r o m  s u c h  t e s t i m o n y  o r  o t h e r  i n -
f o r m a t i o n )  m a y  b e  u s e d  a g a i n s t  t h e  w i t n e s s  i n  a n y  
c r i m i n a l  c a s e  . . . .  "  1 8  U .  S .  C .  §  6 0 0 2 .  
T h i s  t o t a l  p r o h i b i t i o n  o n  u s e  p r o v i d e s  a  c o m p r e h e n s i v e  
s a f e g u a r d ,  b a r r i n g  t h e  u s e  o f  c o m p e l l e d  t e s t i m o n y  a s  a n  
" i n v e s t i g a t o r y  l e a d , "  
0 0  
a n d  a l s o  b a r r i n g  t h e  u s e  o f  a n y  
e v i d e n c e  o b t a i n e d  b y  f o c u s i n g  i n v e s t i g a t i o n  o n  a  w i t n e s s  
a s  a  r e s u l t  o f  h i s  c o m p e l l e d  d i s c l o s u r e s .  
A  p e r s o n  a c c o r d e d  t h i s  i m m u n i t y  u n d e r  1 8  U .  S .  C .  
§  6 0 0 2 ,  a n d  s u b s e q u e n t l y  p r o s e c u t e d ,  i s  n o t  d e p e n d e n t  
f o r  t h e  p r e s e r v a t i o n  o f  h i s  r i g h t s  u p o n  t h e  i n t e g r i t y  a n d  
g o o d  f a i t h  o f  t h e  p r o s e c u t i n g  a u t h o r i t i e s .  A s  s t a t e d  i n  
M u r p h y :  
" O n c e  a  d e f e n d a n t  d e m o n s t r a t e s  t h a t  h e  h a s  t e s t i -
f i e d ,  u n d e r  a  s t a t e  g r a n t  o f  i m m u n i t y ,  t o  m a t t e r s  
r e l a t e d  t o  t h e  f e d e r a l  p r o s e c u t i o n ,  t h e  f e d e r a l  a u -
t h o r i t i e s  h a v e  t h e  b u r d e n  o f  s h o w i n g  t h a t  t h e i r  e v i -
d e n c e  i s  n o t  t a i n t e d  b y  e s t a b l i s h i n g  t h a t  t h e y  h a d  
a n  i n d e p e n d e n t ,  l e g i t i m a t e  s o u r c e  f o r  t h e  d i s p u t e d  
e v i d e n c e . "  3 7 8  U .  S . ,  a t  7 9  n .  1 8 .  
T h i s  b u r d e n  o f  p r o o f ,  w h i c h  w e  r e a f f i r m  a s  a p p r o p r i a t e ,  
i s  n o t  l i m i t e d  t o  a  n e g a t i o n  o f  t a i n t ;  r a t h e r ,  i t  i m p o s e s  
o n  t h e  p r o s e c u t i o n  t h e  a f f i r m a t i v e  d u t y  t o  p r o v e  t h a t  
t h e  e v i d e n c e  i t  p r o p o s e s  t o  u s e  i s  d e r i v e d  f r o m  a  l e g i t i -
m a t e  s o u r c e  w h o l l y  i n d e p e n d e n t  o f  t h e  c o m p e l l e d  
t e s t i m o n y .  
T h i s  i s  v e r y  s u b s t a n t i a l  p r o t e c t i o n ,
5 1  
c o m m e n s u r a t e  
w i t h  t h a t  r e s u l t i n g  f r o m  i n v o k i n g  t h e  p r i v i l e g e  i t s e l f .  
T h e  p r i v i l e g e  a s s u r e s  t h a t  a  c i t i z e n  i s  n o t  c o m p e l l e d  t o  
i n c r i m i n a t e  h i m s e l f  b y  h i s  o w n  t e s t i m o n y .  I t  u s u a l l y  
o p e r a t e s  t o  a l l o w  a  c i t i z e n  t o  r e m a i n  s i l e n t  w h e n  a s k e d  
5 0  
S e e ,  e .  g . ,  A l b e r t s o n  v .  S u b v e r s i v e  A c t i v i t i e s  C o n t r o l  B o a r d ,  3 8 2  
U . S .  7 0 ,  8 0  ( 1 9 6 5 ) .  
5 1  
S e e  M u r p h y  v .  W a t e r f r o n t  C o m m ; n
1  
3 7 8  U .  S .  5 2 ,  1 0 2 - 1 0 4  
( 1 9 6 4 )  ( W H I T E ,  J . ,  c o n c u r r i n g ) .  
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2 1  
a  q u e s t i o n  r e q u i r i n g  a n  i n c r i m i n a t o r y  a n s w e r .  T h i s  s t a t -
u t e ,  w h i c h  o p e r a t e s  a f t e r  a  w i t n e s s  h a s  g i v e n  i n c r i m i -
n a t o r y  t e s t i m o n y ,  a f f o r d s  t h e  s a m e  p r o t e c t i o n  b y  a s s u r i n g  
t h a t  t h e  c o m p e l l e d  t e s t i m o n y  c a n  i n  n o  w a y  l e a d  t o  
t h e  i n f l i c t i o n  o f  c r i m i n a l  p e n a l t i e s .  T h e  s t a t u t e ,  l i k e  
t h e  F i f t h  A m e n d m e n t ,  g r a n t s  n e i t h e r  p a r d o n  n o r  a m n e s t y .  
B o t h  t h e  s t a t u t e  a n d  t h e  F i f t h  A m e n d m e n t  a l l o w  t h e  
g o v e r n m e n t  t o  p r o s e c u t e  u s i n g  e v i d e n c e  f r o m  l e g i t i m a t e  
i n d e p e n d e n t  s o u r c e s .  
T h e  s t a t u t o r y  p r o s c r i p t i o n  i s  a n a l o g o u s  t o  t h e  F i f t h  
A m e n d m e n t  r e q u i r e m e n t .  i n  c a s e s  o f  c o e r c e d  c o n f e s s i o n s .
5 2  
A  c o e r c e d  c o n f e s s i o n ,  a s  r e v e a l i n g  o f  l e a d s  a s  t e s t i m o n y  
g i v e n  i n  e x c h a n g e  f o r  i m m u n i t y ,
5 3  
i s  i n a d m i s s i b l e  i n  a  
c r i m i n a l  t r i a l ,  b u t  i t  d o e s  n o t  b a r  p r o s e c u t i o n .
5 4  
M o r e -
o v e r ,  a  d e f e n d a n t  a g a i n s t  w h o m  i n c r i m i n a t i n g  e v i d e n c e  
h a s  b e e n  o b t a i n e d  t h r o u g h  a  g r a n t  o f  i m m u n i t y  m a y  
b e  i n  a  s t r o n g e r  p o s i t i o n  a t  t r i a l  t h a n  a  d e f e n d a n t  w h o  
a s s e r t s  a  F i f t h  A m e n d m e n t  c o e r c e d  c o n f e s s i o n  c l a i m .  
O n e  r a i s i n g  a  c l a i m  u n d e r  t h i s  s t a t u t e  n e e d  o n l y  s h o w  
t h a t  h e  t e s t i f i e d  u n d e r  a  g r a n t  o f  i m m u n i t y  i n  o r d e r  t o  
s h i f t  t o  t h e  g o v e r n m e n t  t h e  h e a v y  b u r d e n  o f  p r o v i n g  t h a t  
a l l  o f  t h e  e v i d e n c e  i t  p r o p o s e s  t o  u s e  w a s  d e r i v e d  f r o m  
l e g i t i m a t e  i n d e p e n d e n t  s o u r c e s .
5 5  
O n  t h e  o t h e r  h a n d ,  
a  d e f e n d a n t  r a i s i n g  a  c o e r c e d  c o n f e s s i o n  c l a i m  u n d e r  t h e  
F i f t h  A m e n d m e n t  m u s t  f i r s t  p r e v a i l  i n  a  v o l u n t a r i n e s s  
5 2  
A d a m s  v .  M a r y l a n d ,  3 4 7  U . S .  1 7 9 ,  1 8 1  ( 1 9 5 4 ) ;  B r a m  v .  U n i t e d  
S t a t e s ,  1 6 8  U . S .  5 3 2 ,  5 4 2  ( 1 8 9 7 ) .  
5 3  
A s  M R .  J u s T r c E  W H I T E ,  c o n c u r r i n g  i n  M u r p h y ,  p o i n t e d  o u t :  
" A  c o e r c e d  c o n f e s s i o n  i s  a s  r e v e a l i n g  o f  l e a d s  a s  t e s t i m o n y  g i v e n  i n  
e x c h a n g e  f o r  i m m u n i t y  a n d  i n d e e d  i s  e x c l u d e d  i n  p a r t  b e c a u s e  i t  i s  
c o m p e l l e d  i n c r i m i n a t i o n  i n  v i o l a t i o n  o f  t h e  p r i Y i l e g e .  M a l l o y  v .  
H o g a n ,  [ 3 7 8  U .  S .  1 ,  7 - 8 ] ;  S p a n o  v .  N e w  Y o r k ,  3 6 0  U .  S .  3 1 5 ;  
B r a m  v .  U n i t e d  S t a t e s ,  1 6 8  U .  S .  5 3 2 . "  3 7 8  U .  S . ,  a t  1 0 3 .  
5 4  
J a c k s o n  v .  D e n n o ,  3 7 8  U .  S .  3 6 8  ( 1 9 6 4 ) .  
5 5  
S e e  p .  2 0 ,  s u p r a ;  B r i e f  f o r  R e s p o n d e n t ,  a t  3 7 ;  C f .  C h a p m a n  
v .  C a l i f o r n i a ,  3 8 6  U .  S .  1 8  ( 1 9 6 7 ) .  ·  
2 2  
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h e a r i n g  b e f o r e  h i s  c o n f e s s i o n  a n d  e v i d e n c e  d e r i v e d  f r o m - ,  
i t  b e c o m e  i n a d m i s s i b l e .  
5 6  
T h e r e  c a n  b e  n o  j u s t i f i c a t i o n  i n  r e a s o n  o r  p o l i c y  f o r .  
h o l d i n g  t h a t  t h e  C o n s t i t u t i o n  r e q u i r e s  a n  a m n e s t y  g r a n t  
w h e r e ,  a c t i n g  p u r s u a n t  t o  s t a t u t e  a n d  a c c o m p a n y i n g  s a f e -
g u a r d s ,  t e s t i m o n y  i s  c o m p e l l e d  i n  e x c h a n g e  f o r  i m m u n i t y  
f r o m  u s e  a n d  d e r i v a t i v e  u s e  w h e n  n o  s u c h  a m n e s t y  i s  
r e q u i r e d  w h e r e  t h e  g o v e r n m e n t ,  a c t i n g  w i t h o u t  c o l o r a b l e  
r i g h t ,  c o e r c e s  a  d e f e n d a n t  i n t o  i n c r i m i n a t i n g  h i m s e l f .  ·  
·  W e  c o n c l u d e  t h a t  t h e  i m m u n i t y  p r o v i d e d  b y  1 8  
U .  S .  C .  §  6 0 0 4 .  l e a v e s  t h e  w i t n e s s  a n d  t h e  p r o s e c u t o r i a l  
a u t h o r i t i e s  i n  s u b s t a n t i a l l y  t h e  s a m e  p o s i t i o n  a s  i f  t h e  
w i t n e s s  h a d  c l a i m e d  t h e  F i f t h  A m e n d m e n t  p r i v i l e g e .  
T h e  i m m u n i t y  t h e r e f o r e  i s  c o e x t e n s i v e  w i t h  t h e  p r i v i l e g e  
a n d  s u f f i c e s  t o  s u p p l a n t  i t .  T h e  j u d g m e n t  o f  t h e  C o u r t  
o f  A p p e a l s  f o r  t h e  N i n t h  C i r c u i t  a c c o r d i n g l y  i s  
A f f i r m e d  . .  
M R .  J u s T I C E  B R E N N A N  a n d  M R .  J U S T I C E  R E H N Q U I S T  
t ,o o k  n o  p a r t  i n  t h e  c o n s i d e r a t i o n  o r  d e c i s i o n  o f  t h i s  c a s e .  
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J a c k s o n  v .  D e n n o ,  3 7 8  U .  S .  3 6 8  ( 1 9 6 4 ) .  
